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Aſter the Chief Baron bed given his charge, 


Mr. Stanley then moved the Court for liberty to 


admit his Counſel and Agents to Mr. Fitzgerald. 
He ſtated, that ſince the revolution there had not _ 


4. been an example of ſuch ſeverity as had been prac- _ 


tiſed towards Mr. Fitzgerald ſince his commit- 
ment; that in the caſe of the aſſaſſins, in the reign 


of King William, it had not been ſo; and alſo in 


the caſe of Lord. Winton and. Lord Lovat, though 
committed for hi againſt the ſtate, all the 
priſoners, through the benignity of the times, 
were allowed-caunſel to attend them in priſon pre- 
vious to their trials. He cited many other caſes... 


"The Chief Baron interrupted. kim, laying; there - | 


was no occaſion to make any parade about it; if 
there had been a private application to the Attor- 


, ney General, who was then in his eye, he did not 


doubt but every reaſonable indulgence would be 


given to him, 


The Attorney General then ſaid, that he under- 


: ſtood every thing that was conſiſtent with the ſafe 


keeping of Mr. Fitzgerald had been, and would 


continue to be done. LON 


The Hon. Dennis Browne, High Sheriff, begged © 


leave to ſay a few words. He had been obliged 
to order Mr. Fitzgerald under cloſe confinement, 


from attempts made by himſelf—he had endea- 


voured to bribe the Sub-ſheriff to permit him to 


L | | - eſcape. 


. 
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eſeape. Ie Was ſtating other · mattem, 1 : 
was interrupted by the Chief Baron, who ſaid, that 

ſtating ſuch facts might tend to prejudice the minds 


of men * be 0n the Feat jn 
that were to try Mr. * Vitzgerald. 


Mr. Of Farrell then moved, that Mr. T. Borges 
might be admitted to Mr, Fitzgerald. He ſtated, 
that he W ñ§zc a — av 
for pecuniary purpoſes. 


The High. Sheriff ſaid, r 
per to admit him to Mr. Fitzgerald. However, 
after ſome argument, the Chief Baron was pleaſed 
to order that Mr, Bu s ſhould be admitted, all 


neceſſary precautions taken ; alſo his agent, 
Mr. John Lynott, and one or two of W | 


who! were Me. ofen Mr, Bene and Mr 
Owen. 


Tue chi Re. aki the! Gree: perde 
charged with murder to be brought ane 
in order to their arraignment. p 


| The. Coum iben proceeded to the 1 
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The ſeyeral . 
brought up . al | oo | 


As ſoon as the judge | had TR his ſeat; Mr. 
Brecknock ſtated . the Court that he was weak 
and infirm through age, and applied to be let with- 
in the bar, that _— i, rde Chief Baron 
told him, he cou ly with his requeſt, 
but that a chair ſhould be 1 for him, that 


he might fit in the dock. 
| A 2 Mr. 


ing t 0 
| ny ro 000 ay 


to lay 
his Lor 
5 been plundered. * 
PF GIO: | 


The Attorney A cid, . this 
was to be a ſecond editien of the application of 


yeſterday 


2 Stanley te 52 d. it xe Les and faig, tho' his 
client paige not ab 1 19 5 affidavit from a phy- 
Pu ous 91s Mi from a 
wen, bar h is 55 bh uncertain that he 11 

itagerald. ond Sys 1150 


175 Jet he truſted 

le to lay before the Court ſuch an affidavit, 

of the ſtate of his mind, as might induce his Lord- 
ſuip to poſt pone the trial. He alle ald he had an 
application to make te bis Lordſhip's humanity, 
which was, to requeſt his Lorꝗſhip to go down to 
the gaol to take his affidavit, as from the treatment 


Mr. Fitzgerald had received, he had been confined 


to his bed, and could not come to the court in any 
other manner; and he believed it was a frequent 
pores for Judges to go to the gaol of Newgate in 

blin, for ſimilar purpoſes, and hoped his Lord- 
ſhip would ſo far favour his cent. 


The Attorney General aſked Mr. Stanley, if he 


| meant to 75 off the trial n 7 W 


The Fay Baron aſked, was * any affidavit 
that Mr. Fitzgerald's ſtate of health was ſuch that 
r be 11. 
mignai ? — 1 771 5 ” 

| &y N Mr. 


e a 

Mr. O'Farrell begged five minutes time ts on- 
ſalt with Mr. Fitzgerald, whether be could make 
ſuch an affidavit, which being granted, his cunſel 
went to him, and after a ſtay of about a 785 


of an hour returned. 


Mr. Ulick Burke then ſtated, that with ſafety 
to his life, Mr. * could dat er 
court. 


The Chief Joes alked, 4 Mr.. Fi ald ws 
been viſited by any perſon of medical ſkill ? 


Mr. Owen declared that Mr. Fitzgerald ſtill Jane 
guiſned under injuries received, while in the cuſ- 
tody of the law, from the moſt ſavage and brutal 
barbarity, and n his Lordſhip would take the 


affidavit. 


Mr. Ulick Burks alledged, thet Mr. Fitzgerald 
Moore under extreme illneſs, and that a violent 
7 on his ww made it unfafe for him to leave his 


- er Stanley then lite an affidavit, which Mr. 

Fitzgerald propoſed to make to put off his trial, 

in which it was alledged that his ſtate of health was 
ſuch as not to be able to take his trial at the 75 
ſent aſſizes. 


The Attorney 8 rt that it bad been 
ſtated. by counſel that Mr. Fitzgerald could not 
make ſuch an affidavit as was now propoſed, but 
ſo ſoon as his counſel were admitted to him, the 
very affidavit which he could not n was now 


tg be prepared, 


The Chief Baron agreed with: the Attorney Ges . 
* that the facts were certainly ſa. 5 


| table, where he, together with Timothy Brecknock, 


(62 
Mr. Stanley, to exculpate himſelf, ſaid, that he 

had no previous conſultation with Mr. Fitzgerald, 

and had miſconceived his ſtate of health 


| The Chief Baron informed him, that" no 
accuſed him of ' impraper_ conduct; and it being 


_ ſuggeſted by a gentleman in court, that Dr. Boyd, 
the phyſician who had attended Mr. Fitzgerald, 


was then preſent, the Chief Baron directed him to 
viſit Mr. Fitzgerald, and report his ſtate of health; 
and the court adjourned for half an hour. 


The court being again opened, Dr, Boyd, on 
the ſuggeſtion of Mr. M Carthy, one of Mr. Fitzge» 
rald's counſel, was ſworn. He declared that Mr. 


Fitzgerald might be brought up warmly covered, 


or in his bed, as he alledged that he had no cloaths 
that his long lying in a horizontal poſture had 
made jt,” perhaps, ifs ſafe for him to come, in 
any other manner; for that contrary to all pa- 
tients he had known, who generally deſited to 
leave their beds, he could not prevail upon Mr. 
Fitzgerald to quit his; nor could he induce him 
to take animal food, which would have ſpeedily 
1129: gh the injuries he had ſuſtained by his loſs of 


The'Chief Baron ordered him to be brought up. 
with proper precautions, in his bed. = 
Mr. M'Carty then aſked Dr. Boyd, if there was 
not a raſh on Mr, Fitzgerald? to which the Doctor 
anſwered in the affirmative, but that it was not 
dangerous. e e e eee 
The court then adjourned for half an hour, after 
which adjournment Mr. Fitzgerald was brought 
into court in his bed, and laid on the witneſs's 


&c. 
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Ec. &c. wete arraigned on the following indict- 
ment: * ö N . 
County of Mayo, ) THE Jurors for our Lord the 
to wit. | King, upon their oath, preſent 
m—— nd ſay, That George Robert 
Fitzgerald, late of Rockfi:ld, in the county of 
Mayo, Eſq; Timothy Brecknock, late of the ſame, 
Gent. John Fulton, late of the ſame, weaver, 
Charles King, late of the ſame, yeoman, John 
ing, late of the ſame, yeoman, Abel Fulton, late. 
of the ſame, yeoman, John Murphy, late of the 
ſame, yeoman, * Maſterſon, late of the ſame, 
ry ohn Cox, late of the ſame, yeoman, 
vid Saltry, late of the ſame, yeoman, Phi- 
lip Cox, late of the ſame, yeoman, Richy Law, 
late of the ſame, yeoman, John Huſton, late of 
the ſame, yeoman, James Foy, otherwiſe Sla- 
deen, late of the ſame, yeoman, William Fulton, 
late of the ſame, yeoman, and Samuel Stephenſon, 
late of the ſame, yeoman, with divers other per- 
ſons, to the Jurors aforeſaid, at preſent unknown, 
not having the fear of God before their eyes, but 
_ moved and ſeduced by the inſtigation of the 
Devil, on the 21ſt day of February, . in the 26th 
year of the reign of our ſovereign Lord George the 
Third, of Great Britain, France, and England, king, 
defender of the faith, and fo forth, with force and 
arms, at Gurtnefulla aforeſaid, in the count 
aforeſaid, in and upon one Charles Hipſon in the 
peace of God, and a ſubject of our ſaid Lord the King 
within this land of. Ireland, then and there being, 
wilfully, traitorouſly, feloniouſly and of their malice 
prepenſed, did make an aſſault; and that the ſaid 
bon Fulton a certain gun of the value of five ſhil- 
ings, then and there, charged with gun-powder and 
one leaden bullet, which gun he the ſaid John Ful- 
ton, in his right-hand, then and there, had and held 
againſt, and upon the ſaid Charles Hipſon, then 


and 


* 


| „ 

and there; wilfully; traitorouſly,. feloniouſly and of 
his malice prepenſed, did ſhoot and diſcharge, and 
that he tlie ſaid Jom Fulton with the leaden bullet 
aforeſaid out of the gun aforeſaid, then and there 
by force of the gun- powder aforeſaid, ſhot and 


ſent forth, as aforeſaid, the aforeſaid Charles Hip- 


ſon;-in and upon the left ſide of im the ſaid Charles 
Hipſbn; a. little under the left- arm of him tho ſaid} 
Charles Hipſon, then and there, with the leaden 
bullet aforeſaid out of the gun aforeſaid, by the! 
faid John Fulton; ſo as aforeſaid; ſhot, diſcharged 


and ſent forth, wilfully; traitorouſly, feloniouſly; 


and of his malice prepenſed, did: ſtrike, penetrate 
and wound; giving to the ſaid Charles Hipſon, then 
andi there, with. the leaden bullet aforeſaid; ſo as 
aforeſaid, ſhot; diſcharged and ſent forth, out of the 
gum aforeſaid. by the ſaid Jotin Fulton, in and up- 
onithe ſiid left iſide of him the ſaid Charles Hipſon, a 
lirtle under the left arm of him the ſaid Charles Hip- 
ſon one mortal wound of the depth of four inches, 
and of the breadtii of half an inch; of which ſuid 


mortal wound, the aforeſaid Charles Hipſon; then 


and there, inſtantly dled. And that the aforeſhid* 
George Robert Fitzgerald Timothy Breck nec, 
Charles King, John King, Abel Fulton, John Mur- 
phy; James Maſterſon, ſohn Cox, David Saltry; Phi- 


| ſip Cox; Richy Law, John Huſton, James Foy; other- 


wife'Sladeen; William Fulton, and Samuel Stephen- 
ſon, then and there, wilfully, traitorouſly, feloniouſſy 
aud of their malice prepenſed, were preſent; aid- 
ing, helping, abetting, comforting, aſſiſting, and 
maintaining the ſaid John Fulton the treaſon and 
murder aforeſaid} in manner and form aforeſaid, to 


do and commiti And ſo the Jurors aforeſaid, do 
ſay; that the ſaid George Robert Fitzgerald, Ti- 


mothy' Biecktrock), John Fulton, Charles King, 
Jour King, Abel Fulton, john Murphy, James 

rſom, Jokt- Coxy David Sakry;-Philip- 2 
0 | y 


7 
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Richy Law, John Huſton, James Foy, otherwiſe 
Sladeen, William Fulton, and Samuel Stephenſon, 
the ſaid Charles Hipſon, then and there, in manner 
and form aforeſaid, wilfully, traitorouſly, feloniouſly 
and of their malice prepenſed, did flee and murder, 
againſt the peace of our ſaid Lord the King, his 
crown and dignity, and againſt the form of the ſta- 
tute in ſuch caſe made and provided. a 


They were then' alſo arraigned on the following 
indictment: | 


County of Mayo, ) THE Jurors for our Lord the 
to wit. { King upon their oath, preſent 
——— — and ſay, That George Robert 
Fitzgerald, late of Rockfield in the county of Mayo, 
Eſq. Timothy Brecknock, late of the ſame, Gentle- 
man, Andrew. Creaghe, otherwiſe Craig, late of 
the ſame, yeoman, James: Foy, late of the ſame, 
yeoman, Dr Fulton, late of the ſame, weaver, 
Charles King, late of the ſame, yeoman, John 
King, late of the ſame, yeoman, Abel Fulton, late 
of the ſame, yeoman, John Murphy, late of the 
ſame, yeoman, James Maſterſon, late of the ſame, 
yeoman, John Cox, late of the fame, yeoman, Da- 
vid Saltry, otherwiſe Simpſon, Jate of the fame, 
eoman, Philip Cox, late of the ſame, yeoman, 
ichy Law, late of the ſame, yeoman, John Huſ- 
tom, late of the ſame, yeoman, James Foy, other- 
wiſe Sladeen, late of the ſame, yeoman, William 
Fulton, late of the ſame, yeoman, Samuel Stephen- 
ſon, late of the ſame, yeoman, John M' Mullen, 
late of. the ſame, yeoman, William Kelly, late of 
the ſame, yeoman, William and Robert Logan, late 
of the ſame, yeomen, Wallace Kelly, late of the 
ſame, yeoman, James M'Cullogh, late of the ſame, 


yeoman, John Chambers, late of the ſame, yeo- 
B man, 


— 
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man, John Chap 
aur Newen, late 6f the ſame, yeoman, John 
Bernee, late of the ſame, yeoman, Humphry 
George, late of the ſame, yeoman, Michael Brew- 
ing, late of the ſame, yeoman, John Rehanny, late 
of the ſame, yeoman, William Robinſon, late of 
the ſame, yeoman, Patrick Dorning, otherw 
Downey, late of the ſame, yeoman, with divers 
other perſons, to the Jurors at preſent unknown, 
not having the fear of God before their eyes, but 
being moved and ſeduced by the inſtigation of the 
Devil, on the twenty-firſt day of February, in the 
2 year of the reign of our Soverei 


* 


ſo forih, with force and arms, at Kilnecarra, in 
the county aforeſaid, in and upon Patrick Randal 
M' Donnell in the peace of Cod and a ſubject of 
our Lord the King, within this land of Ireland, then 
and there being, wilfully, traitorouſly, feloniouſly, 
and of their malice prepenſed, did make an aſlau 
and that the ſaid Andrew Craig a certain piſtol 
the value of five ſhillings, then and there, charged 
with gun-powder and one leaden bullet, which If- 
tol he the 25 Andrew Craig in his right hand, then 
and there had and held againſt, and upon the ſaid 
Patrick Randal M'Donnell, then and there, wilfully 
traitorouſly, feloniouſly, and of his malice prepent: 
ed, did ſhoot and diſcharge, and that the ſaid An- 
drew Craig, with the leaden bullet aforeſaid, out of 
the piſtol aforeſaid, then and there, by force of the 
n aforeſaid, ſhot and ſent forth, as afore- 
id, the aforeſaid Patrick Randal M Donnell, in 
and upon the left breaſt of him the ſald Patrick 
Randal M'Donnell, then and there, with the leaden 
bullet aforeſaid, out of the piſtol aforeſaid, by 1 


George the Third, now king of Great Bri- ' 
tain, France and Ireland, defender of the faith, and 


man; late of the ſame, yeoman, 


/ 


| ( nm ) 
ſaid Andrew Craig as aforeſaid, ſhot, diſcharged - 
and ſent forth wilfully, *traitorouſly,  felonioufly, 
and"of his malice prepenſed, did ſtrike, penetrate 
and wound, giving to the ſaid Patrick Randal 
M'Donnel, then and there, with the leaden bullet 
aforeſaid, ſo as aforeſaid, ſhot, diſcharged and ſent 
forth out of the piſtol aforeſaid, by the faid Andrew 
Craig, in and upon the faid left breaſt of him rhe 
ſaid Patrick Randal M*Donnell one mortal wound 
of the depth of four inches, and of the breadth of 
half an inch, of which faid mortal wonnd the 
aforeſaid Patrick Randal M Donnell, then and 
there, inſtantly died; and that the aforefaid George 
Robert Fitzgerald, Timothy Brecknock, James 
Foy, John Patton, Charles Ring, Jotin King, Abel 
Fulton, John Murphy, James Maſterſon, John Cox, 
David „Philip Cox, Richy Law, John Huſ- 
ton, James Foy, otherwiſe Sladeen, William Ful- 
ton, Samuel Stephenſon, John M' Mullen, Willi- 
am Kelly, Patrick Dorning, William Logan, Ro- 
bert Logan, William Fulton, Wallace Kelſy, James 
M*Cullogh, John Chambers, John Chapman, Ar- 
chibald Newen, and John'Bernee, then and there 
wilfuily, traitorouſly, felonioufly, and of their ma- 
lice prepenſed, werè preſent, aiding, helping, abet- 
ting, comforting, aſſiſting and maintaining the ſaid 
Andrew Craig in the treaſon and murder aforeſaid, 
in manner and form aforeſaid, to do and commit. 
And fo the Jurors aforefaid do ſay, that the ſaid 


Andrew Craig, George Robert Firzgerald, Timo- 


thy Brecktiock, James Foy, John Fulton, Charles 
King, John King, Abel Fulton, John Murphy, 
James Maſterſon, John "Cox, David 'Saltry, 'Phi- 
lip Cox, Richy Law _ 'Hufton, James Fay, 
otherwiſe Sladeen, William Fylton, us] Ste- 


| "phenſon, John M*Millen, William Kelly, Patrick 
| B22 Doming. 


him as mute, and paſs ſentence upon him. 


* rooms way} - — 
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Dorning, William Logan, Robert Logan, Wil- 
liam Fulton, John Chambers, John Chapman, 
Archibald Newen, and John Bernee, the ſaid Pa- 
trick Randal M*Donnell, then and there, in man- 
ner and form aforeſaid, wilfully, traitorouſly, fe- 
loniouſly, and of their malice prepenſed, did flee 


and murder, againſt the peace of our ſaid lord the 


king, his crown and dignity, and alſo againſt the 
form of the ſtatute, in' ſuch caſe made and pro- 
vided. . 
When Mr. Brecknock was called to plead, he 
ſaid. there did not appear to be any conflat of a true 


dill againſt him; and in that caſe the preſumption 
ol law was, that the bill was ignored; and claimed 


as his right to have a fight of the true bill. 
The Chief Baron directed the Clerk of the Crown 


to go on with his duty ; and the hill dere 


s againſt the form of the ſtatute,” Mr. Brecknoc 
aſked what ſtatute ? To which the Court anſwered, 
that he was now premature, | 
When the queſtion, © how will you be tried,“ 
was put to him, and the Clerk of the crown de- 
fired him as uſual, to anſwer, by God and my 
Country,” Mr. Brecknock ſaid, I ſhould chooſe to 
be tried by God, and not by your Country. After 
being repeatedly urged to plead in the common 
Orm, f * 

The Chief Baron acquainted, him, that if he did 
not anſwer in the niatmer preſcribed, he muſt pro- 
ceed according to law, which would be to confider 


Mr, Brecknock faid it was impoſſible to be tried 


both by God and the Country, they were diſtinct 


1 But being again urged by the Chief 
aron, he made the uſual anſwer, and then they 
all ſeverally pleaded, Not Guilty, to both indict- 


ments. 
> George 
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George Robert Fitzgerald and Timothy Breck- 
nock were then arraigned on the following indiQ- 
mont : 


County of Mayo, } THE Jurors of our Lord the 
| to wit. King upon their oath preſent 
and ſay, That George Robert Fitzgerald, late of 
Rockfield, in the county of Mayo, Eſq; and 
Timothy Brecknock, late of the ſame, Gent. not 
having the fear of God before their eyes, but be- 
ing moved and ſeduced by the inſtigation of the 
Devil, on the 21ſt day of February, in the 26th 
| year of the reign of our Sovereign Lord George 
the Third, now King of Great Britain, France, and 
Ireland, defender of the faith, and ſo forth, at 
Rockfield aforeſaid, in the ſaid county of Mayo, 
did of their malice prepenſed, wilfully, traito- 
rouſly and feloniouſly, provoke, ſtir up, and pro- 
cure Andrew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Sladeen, Humphrey George, William 
Kelly, John Fulton, William Fulton, David Simp- 
ſon, otherwiſe Saltry, Archibald Newing, Michael 
Brewing, John Chapman, John Rehanny, John 
Burney, William Robinſon, John Cox, Philip Cox, 
ames Maſterſon, and Patrick Dorning, otherwiſe 
wney, and divers other perſons, at preſent to 
the Jurors aforeſaid unknown, to flee and murder 
one Patrick Randal M*Donnell, who was, then and 
there, a ſubje& of our ſaid Lord the King, within 
this land of Ireland, | * | 


And the Jurors aforeſaid, upon their oath afore- 
ſaid, further preſent and ſay, that the ſaid Andrew 
Creagh, otherwiſe Craig, James Foy, otherwiſe 
Sladeen, Humphrey George, William Kelly, John 
Fulton, William Fulton, David Simpſon, other- 
wiſe Saltry, Archibald Newing, Michael Brewing, 

John Chapman, John Rehanny, John Loma 
| illiam 
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Willem Rabin, John Cox, Phitip Cor, Jarhes 
Mafterſon, Patrick Won otherwtife Downey, and 

divers other perſons, at preſent to the Jurors aſore · 

faid unknown, on the day aforeſaid, in the year a- 
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in the county aforefaid, in and upon the ſaid Pa- 
trick Randal 'MDonnefl, in the peace of God, and 
of our faid Lord the King, then and there being, 


guns of the value of five ſhillings, each and every 
of the faid guns, being, then and there, charged 
with gun-powger and a leader bullet, which guns 
they the ſaid Andrew Creagh, otherwiſe Craig, 


iam Kelly, John Futon, William Fulton 
David Simpſoti, otherwiſe Saltry, Archibald New. 
ing, Michael Brewing, — Chapman, John Re- 
Hanny, John Burney, William Robinſon, John 
Cox, Philip Cox, Niue Maſterſon, and Patrick 
Porning, otherwiſe Downey, in their right hands, 


and upon the faid Patrick Randal M Dormell, wil- 


' malice prepenſed, and by the aforefaid provoca- 
tion, ſtirring up and procurement of the ſaid 


nock, did ſhoot and diſcharge, and the ſaid An- 
drew Creagh, other wiſe Craig, James Foy, other- 
wife Sladeen, Humphrey George, William Kelly, 

ohn Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael Brew- 


| ing, Jolit Chapman, Tae Rehatiny, John Butney, 


am Robinſon, John Cox, Philip Cox, James 


Maſterſon, and Patrick Dotning, othetwiſe Do-W- 


ney, with the leaden bullets aforeſaid, out of the 
guns aforelaid, then and there, by forte of the 


reſpectively, then and there, had and held, againiſt 


fully, traitorbuſly, and felonioufly, and of their 


George Robert. Fitzgerald, and Timothy Breck- 


forefaid, with force and arms, to wit, at Kilnecarra, 


wilfully, traitoroufly, and felonioufly, and of their 
malice prepenſed, did make an aſſault, and certain 


ames Foy, otherwiſe Sladeen, Humphrey George, 


v0 df 

u powder aforeſaid, fone ane ſent fqrth, as afore- 
244 the aforeſaid Patrick Randal: M Donnell 
wilfully, trait and feloniouſly, and of their 
Re (16 al and by the aforeſaid. provoca- 
tion, ſtirting up and procurement of the {aid 
George Rabert Fitzgerald, and Timothy Breck- 
nock, then and there, did ſtrike, penetrate, and 
wound, giving to the ſaid Patrick Randal Mc, 
Donnell, then and there, with the leaden bullets 


O 
rey George, William 
m Fulton 


otherw 

the. ſaid Patrick Randal M Donnell, ſeveral mor- 
tal wounds of the depth of four inches, and of the 
breadth of half an inch, and of which mortal wounds 
the aforeſaid Patrick Randal M Donnell then 


And the Jurors aforeſaid, upon their oath afore- 
ſaid, do ſay, that Andrew _ Creagh, . otherwiſe - 
Craig, James Foy, otherwiſe Sladeen, Humphrey 
George, William Kelly, John Fulton, William 
Fulton, David Simpſon, otherwiſe Saltry, Archi- 
bald Newing, Michael Brewing, John Chapman, 
John Rehanny, John Burney, William Robinſon, 
John Cox, Philip Cox, James Maſterſon, and 
atrick Dorning, otherwiſe Downey, the ſaid Pa- 
trick Randal M*Donnell, then and there, in man- 
ner and form aforeſaid, wilfully, traitorouſly, and 
feloniouſly, and of their malice prepenſed, did flee 


ment, and bid Mr. Fitzgerald npt plead. 


(16) 
And fo the Jurors aforeſaid, upon their oath 
aforeſaid, do ſay, that the ſaid George Robert 
Fitzgerald, and Timothy Brecknock, then and 
there, in manner and form aforefaid, wilfully, trai- 
torouſly, and feloniouſly, and of their malice pre- 
penſed, did provoke, ſtir up, and procure the ſaid 
Andrew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Sladeen, Humphrey George, William 
Kelly, John Fulton, William Fulton, David 
Simpſon, otherwiſe © Saltry, Archibald Newing, 
Michael Brewing, for Chapman, John Rehan- 
ws John Burney, William Robinſon, John Cox, 
Philip Cox, James Maſterſon, and Patrick Dorn- 
ing, otherwiſe Downey, and divers other perſons, - 
at preſent to the Jurors aforeſaid unknown, to 
flee and murder, in manner and form aforeſaid, 3 
the ſaid Patrick Randal M*Donnell, then and there 
being a ſubject of our ſaid Lord the King, within 
this land of Ireland, contrary to the peace of our 
faid Lord the King, his crown and dignity, and 
againſt the form of the ſtatute, in that caſe made 


and provided. if 5 b 
Mr. Stanley requeſted the former indictment to 


be read, as the charge now made ſeemed to him 
to be for the ſame crime laid in the former indict- 


The Chief Baron then deſired Mr. Stanley to 
plead or demur; and "HOLD, the 


The Attorney General aſked him, if he choſe 
to'demur to the indiAment ? if he did, he would 
join him in demurrer inflanter, * 


Mr. Stanley then ſaid, that in his opinion the 

preſent indictment was ſubſtantially for the ſame fact 
laid in the former indictment, to which Mr. Fitz- f 
gerald had pleaded not guilty ; and ſaid he thought 
it 
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t very hard, he ſhould now be forced to plead not 
guilty to the ſecond indiftment ; for if he ſhould 
be acquitted on the firſt indictment, and that he 
ſhould be advifed to plead auterfots acquit to the 
ſecond, he might be then told he came too Jate 
with that plea, having already pleaded the general 
iſſue, Not Guiliy; and as it had been determined in 
the caſe of the King againſt Swan and jefterys, in 
Forſter, that auterfois arraign Was no plea, he 
did not ſee, any. poſſible way for the priſoner to 
take advantage of the objection now, but by way of 
demurrer.—However upon conſideration and con- 
ſultation, he gave it up, and adviſed Mr. Fitzgerald 
to plead ; which he did, as did Mr. Brecknock. 


They were then alſo arraigned on the following 
indictment ; 


County of Magn. 3 TN: fora of our Lord the 
to wit. King upon their oath preſent 

and fay, That George Robert Fitzgerald, late of 
Rockfield, in the county of Mayo, Eſq; an! 
1imothy Brecknock, late of the ſame, Gent. not 
having the fear of God before their eyes, but being 
moved and ſeduced by the inſtigation of the Devil, 
on the twenty-firſt day of February, in the twenty- 
ſixth year of the reign of our Sovereign LordGeorge 
the [I hird, now King of Great Britain, France 
and Ireland, defender of the faith and fo forth, at 
Rockfield aforeſaid, in the ſaid county of Mayo, 
did of their malice prepenſed, wiltully, traitor- 
ouſly, and felonioufly provoke, ftir up, and pro- 
cure Andrew Creagh, otherwiſe Craig, |ames Foy, 
otherwiſe Slateen, Humphrey George, William 
Kelly, lohn Fulton, William Fulton, David Simp- 
ſon, otherwiſe Saltry, Archibald Newing, Michael 
Eren ing, John Chapman, John Rehanny, John 
Eurney, 


4.03 


Burney, William Robinſon, John Cox, Philip Cox, 
James Maſterſon, and Patrick Dorning, otherwiſe 
Downey, and divers other perſons, at preſent to 
the Jurors aforeſaid unknown, to flee and murder 
pne Charles Hipſon, who was then and there a 
ſubject of our ſaid Lord the King, within this 
land of Ireland. 

An | the jurors aforeſaid, upon their oath afore- 
ſaid, further preſent and ſay, that the ſaid Andrew 
Creagh, otherwiſe Craig, James Foy, otherwiſe 
Slatcen, Humphrey George, William Kelly, John 
Fulton, William Fulron, David Simpton, other- 
wiſe Saltry, Archibald Newing, Michael Brewing, 
John Chapman, John Rehanny, John Burney, 
William Robinſon, John Cox, Philip Cox, James 
Maſterſon, Patrick Dorning, otherwiſe Downey, 
and divers other perſons, at preſent, to the Jurors 
aforeſaid unknown, on the day aforeſaid, in the 
year aforeſaid, with force and arms, to wit, at 
Gurtnefulla in the county aforeſaid, in and upon 
the ſaid Charles Hipſon, in the peace of God, 
and of our faid Lord the King, then and there 
being, wilfully, traitorouſly, and felonioufly, and 
of their malice prepenſed, did make an aſſault, and 
certain guns of the value of five Shillings, each and 
every of the ſaid guns, being then and there charged 
with gunpowder and leaden bullets, which guns 
they the ſaid Andrew Creagh, otherwiſe Craig, 
James Foy, otherwiſe Slateen, Humphrey George, 
William Kelly, John Fulton, William Fulton, 
David Simpſon, atherwiſe Saltry, Archibald New- 
ing, Michael Brewing, John Chapman, John Ra- 
beuny, John Burney, William Robinſon, John 
Cox, Philip Cax, James Maſterſon, and Patrick 
Dorning, otherwiſe Downey, in their right hands, 
reſpectively, then and there had and held, againſt 
and upon the ſaid Charles Hipſon, wilfully, 

| | traitor 
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 traitorouſſy, and feloniouſly, and of their ma- 
lice prepenſed, and by the aforeſaid provoca- 
tion, ſtirring up and procurement of the ſaid 
George Robert Fitzgerald and Iimothy Breck- 
nock, did ſhoot and diſcharge, and the ſaid An- 
drew Creagh, otherwiſe Craig, James Foy, other- 
wiſe Slateen, Humphrey George, William Kelly, 
John Fulton, William Fulton, David Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael Brew- 
ing, John Chapman, John Rahenny, John Burney, 
William Robinſon, John Cox, Philip Cox, James 
Maſterſon, and Patrick Dorning, otherwiſe Dow- 
ney, with the leaden bullets aforeſaid, out of the 
guns aforeſaid, then and there, by force of the 
unpowder aforeſaid, ſhot and ſent forth, as afore- 
aid. the aforeſaid Charles Hipſon, wilfully, 
traitorouſly, and feloniouſly, and of their ma- 
lice prepenſed, and by the aforeſaid provoca- 
tion, ſtirring up and procurement of the ſaid 
George Robert Fitzgerald and Timothy Breck- 
nock, then and there, did ſtrike, penetrate, and 
wound, giving to the ſaid Charles Hipſon, 
then and there, with the leaden bullets afore- 
ſaid, ſo as aforeſaid, ſnot, diſcharged, and ſent 
forth, out of the guns aforeſaid, by the ſaid 
Andrew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Slateen, Humphrey George, William 
Kelly, John Fulton, William Fulton, David Simp- 
ſon, otherwiſe Saltry, Archibald Newing, Michael 
Brewing, John Chapman, John Rahenny, John 
Burney, William Robinſon, John Cox, Philip 
Cox, James Maſterſon, and Patrick Dorning, 
otherwiſe Downey, in and upon the body of him 
the ſaid Charles Hipſon, ſeveral mortal wounds 
of the depth of four inches, and of the breadth" 
of half an inch, and of which mortal wounds the 
aforeſaid Charles Hipſon then and there inſtantly 


died. 
C 2 And 
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And the Jurors aforeſaid, upon their oath afore- 
ſaid, do ſay, that Andrew Creagh, otherwiſe 
Craig, James Foy, otherwiſe Slateen, Humphrey 
George, William Kelly, John Fulton, William 
Fulton, David Simpſon, otherwiſe Saltry, Archi- 
bald Newing, Michael Brewing, John Chapman, 
John Rahenny, John Burney, William Robinſon, 
John Cox, Fhilip Cox, James Maſterſon, and 
Patrick Dorning, otherwiſe Downey, the ſaid 
Charles Hipfon, then and there, in manner and 
form aforeiaid, wilfully, traitorouſly, and felo- 
niouſly, and of their malice prepenſed, did flee 
and murder. 

And fo the Jurors aforeſaid, upon their oath 
aforeſaid, do ſay, that the ſaid George Robert 
Fitzgerald, and Timothy Brecknock, then and 
there, in manner and form aforeſaid, wilfully, trai- 
torouſly, and iclontouſly, and of their malice pre- 
penſed, did provoke, flir up, and procure the ſaid 
Andrew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Slateen, Humpbrey George, William 
Kelly, John Fulton, William Fulton, David 
Simpſon, otherwiſe Saltry, Archibald Newing, 
Michael Brewing, John Chapman, John Ra- 
henny, - John Burney, William Robinſon, John 
Cox, Philip Cox, James Maſterſon, and Patrick 
Dorning, otherwiſe Downey, and divers other per- 
ſons at preſent, to the Jurors aforeſaid unknown, 
to lee and murder, in manner and form aforeſaid, 
the ſaid Charles Hipſon, then and there being 
a ſubject of our ſaid Lord the King, within this 
land of Ireland, contrary to the peace of our 
ſaid Lord the King, his crown and dignity, and 
againſt the form ot the ſtatutęe in that caſe made 
and provided. 
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To this indictment they alfo pleaded Not 
Guilty. ; 


Mr. Stanley then moved to put off the trial, and 
produced an affidavit of Mr. Fitzgerald's for the 
Purpoſe of poſtponing his trial ; which from inabi- 
lity was ſigned with.his mark. It ſtated Mr. Fitzge- 
rald's having been arreſted on the twenty-firſt of 
February, his tenantry baniſhed, and his being him- 
ſelf attacked in priſon ; it alſo ſtated the abſence 
of four material witneſſes, which were ſprited 
away by the proſecutor; and the temper of the 
county, which rendered it impoſſible, with 
ſafety to his life, to abide his trial until the next 
aſſizes. 


The Attorney General then moved, that two af- 
fidavits which he held in his hand might be read ; 
which was ordered. —They were the affidavit of 
Andrew Edmondſon, which proved notice of trial 
being ſerved on Mr. Fitzgerald; the other was the 
affidavit of Patrick Clarke, Sub-ſheriff of the 
county, the purport of which was, that Mr. Fitz- 
gerald, on the night of the day on which he was 
committed, had told him that he ſhould be proper- 
ly rewarded if he would let him eſcape. 


The Atterney General ſaid it was not his de- 
fire to preſs on the trial, but he wiſhed to inform 
him, Mr. Fitzgerald, that his trial would certainly 
come on long before the next aſſizes. 


The Chief Baron ſaid that affidavits of this kind 
ought to be very. ſparingly admitted, but he 
thought the affidavit in the preſent cafe too ſtrong 
to be reſiſted. He alſo adverted to the probable 


temper of the county, and ſaid, that he was now 
ſa:isfied 


„ 


fatisfied, from the evidence of his own ſenſes, 
that the priſoner could not from his ſtate of body, 
be as fully maſter of himſelf as a perſon upon 
trial for his life- ought to be. The trial muſt be 
oſt poned, but he thought it right to appriſe Mr. 
* that he would probably be tried in the 
vacation between next Eaſter and Trinity term, 
either at an adjournment of the preſent aſſizes, or 
under a ſpecial commiſſion. 


The Attorney General declared that government 
had ordered him to proſecute the gentlemen who 
had wounded Mr. Fitzgerald in priſon, with the 
fame rigaur as he was directed te proſecute Mr. 
Fitzgerald himſclf. 


The Court then adjourned for half an hour, to 
let Mr. Fitzgerald be carried out. 


As fron as the Court was opened again, Mr. 
Brecknock claimed it as his right, as an Engliſh- 
man, to have a jury, as he termed it, of medietas 


lingue. 


The Chief Baron informed him that whenever 
he was tried he would be tried according to law. 


Andrew Gallagher, John Gallagher, James 
Martin, Luke Higgins, Charles Higgins and Ed- 
ward Martin were then brought up and arraigned 
on the following indictment : 


to wit. King, upon their oath preſent, 
— That Andrew Gallagher, of Caſ- 
tlebar, apothecary, John Gallagher, of Caſtlebar, 
one of the coroners of our Lord the King for. 


the county aforeſaid, James Martin, of Caſtlebar, 
doctor 


County of an, Jurors of our Lord the 


— — 


— W—— 


( 23 ) 
doctor of phyſic, Luke Higgins, of Caſtlebar, 


tanner, Charles Higgins, of Weſtport, gentle- 
man, and Edward Martin, of Caſtlebar, gentle- 
man, all of the faid county atorefatd, with 
divers other perſons, to the Jurors aforeſaid at 
preſent unkown, being ill deſigning and diſor- 
derly perſons, of a wicked and malicious difpofi- 
tion, and not regarding the laws and ſtatutes of 
this realm, nor the pains and penalties therein con- 
tained, after the twenty-fourth day of June, in 
the year of our Lord one thouſand feven hundred 
and ſeventy- eight, to wit, on the twenty-firſt day of 
February, in the twenty-ſixth year of the reign of 
our Sovereign Lord George the Third, now king of 
Great Britain, France and Ireland, and ſotorth, with 
force and arms, at Caftlebar, in the county afore- 
ſaid, with certain piſtols loaden with gun-powder 
and a leaden bullet, which they the ſaid Andrew 
Gallagher, John Gallagher, James Martin, Luke 
Higgins, Charles Higgins, and Edward Martin, 
with divers other pertons, and each and every of 
them, in both their, and in each and every of their 
hands, then and there, had and held, they the ſaid 
Andrew Gallagher, John Gallagher, James Martin, 
Luke Higgins, Charles Higgins, and Edward Mar- 
tin, with divers other perſons, and each and every 
of them, with the ſaid piſtols being ſo loaded as 
aforeſaid, did, then and there wiltully, wantonly 
and maliciouſly wound George Robert Fitzgerald, 
the ſaid George Robert Fitzgerald being then a priſo- 
ner in the gaol of Caſtlebar aforeſaid, by force of 
the gun-powder and leaden bullets, ſhot out and 
diſcharged from the faid piſtols with intent in ſo do- 
ing, him the faid George Robert Fitzgerald to mur- 
fer, againſt the form of the ſtatute in that caſe 

made 


( a } 


made and mY and againſt the peace of our 
ſaid Lord the King, his crown and dignity. 


Ihey were alſo arraigned on the following in- 
dictment: | 


County of Mayo, } THE Jurors for our Lord the 
to wit. King upon their oaths preſent, 


— 
- 


— That Andrew Gallagher, of Caſ- 
tlebar, apothecary, John Gallagher, of Caſtlebar, 
one of the coroners of our Lord the King, James 
Martin, of Caſtlebar, doctor of phyſic, Luke Hig- 
gins, of Caſtlebar, tanner, Charles Higgins, of Weſt- 
port, gentleman, Edward Martin, of Caſtlebar, gen- 
tleman, and Daniel Clarke, of Caſtlebar, yeoman, 
with divers other perſons, to the Jurors aforeſaid at 
preſent unknown, on the twenty-firſt day of Fe- 
bruary, in the twenty-ſixth year of the reign of our 
Sovereign lord George the third, now king of Great 
Britain, France and Ireland, defender of the faith, 
and ſo forth, with force and arms, at Caſtlebar, in 
the county afureſaid, in and upon George Robert 
Fitzgerald, late of Rockfield, Eſq; in the peace of 
God and our ſaid Lord the King, then and there 
being, did make an aſſault, and him the ſaid George 
Robert Fitzgerald, then and there did beat, wound 
and ill treat, ſo that his life was greatly deſpaired 
of, and other wrongs to the ſaid George Robert 
Fitzgerald then and there did, to the great damage 
of the ſaid George Robert Fitzgerald, and againſt 
the peace of our ſaid Lord the King, his crown and. 
dignity. 


To theſe indictments they ſeverally, except 
Edward Martin, pleaded, Nt Guilty; and on a 
motion of Mr. Browne, of their counſel, and upon 
the Court's having inſpected the informations, and 

1 is 


( az ) | 
his Majeſty's Attorney General having conſented 
thereto, Andrew Gallagher, John Gallagher, James 
Martin, Luke Higgins and Charles Higgins, were 
admitted to bail, upon being bound themſelves in 
4 recognizance for 50g). each, with td · ſureties 
for 250l. each; and Dame! Clarke in a i 
zance of 4ol. with two fureties of 20l. each. 

5 * 97 $45 | 
At the cloſe of the ordinary buſineſs of the 
county, the Court adjourned over the-afſizes to the 
th of June, being in the interval between Eaſter 
and Trinity Term. | | 


 Wepnespay, lux 7, 1786. | 


11S day the Lord Chief Baron and Mr. Baron 
I Power the court, purſuant to ad- 
joutnment. The Grand Jury were called over, 
and the Sheriff was directed to inform ſuch of them 
as had abſented themſelves, that they would be, 
on the morrow, called upon a very heavy fine.— 
The Court were alſo pleaſed to order the Sheriff 
to have the Grand Pangel of his county ſummon- 
ed to attend on the Petit Jury; and that Mr. 
Fitzgerald and the other perſons accuſed ſhould be 


brought up early the next day. 28 44 
_ Adjourned to ten o'clock on Thurſday marn+ 


ing. 


D * THURSDAY wy . 


( 26 ) 
ThvnzDar, Joxs 8, 1786. 


The Court having mt, pe purſuant to adjourn- 
ment, Mr. Caldbeck ſaid, that as the dock ſeemed 
very much crowded, he hoped their Lordſhips, be- 
fore they proceeded to buſimeſs, would conſider 
the ſtate of illneſs under which Mr. Fitzgerald la- 
boured, and permit him to come forward, 'and 
have « place at the table, where he might be at 
e. 


Mr. Baron Power. It is impoſſible. The Court 
can make no diſtinctions. There is no rank, no 
condition of men, but when accuſed of ſuch 
crimes muſt meet with ſimilar treatment; Mr. Fitz- 
gerald muſt remain where he is. 


Mr. Owen, of counſel for Mr. Fitzgerald, ſaid, 
that it was only intended to apply to the Court 
for that indulgence when Mr. Fitzgerald ſhould be 
called on to give teſtimony on the trial of the ſe- 
veral perſons who had aſſaulted him. 


Court. On that occaſion he ſhall have every in- 
dulgence. He will give his 'teſtimony as every 
other witneſs does, on the table; a chair will be 
provided for him, and every other thing 8 to 
render him as eaſy as poſſible. 


The Court then called upon Mr. 8 Ge- 
neral to declare which number he meant to 
proceed in firſt; and he declared that he in- 
tended to proceed firſt as to Mr. Fitzgerald; for 
af Mr. Fitzgerald ſhould be convicted, he could 
before attainder, be uſed as an evidence againſt 

rug perſons who had aſſaulted him in the pri- 


Mr. 


Mr. Attorney General. Where a conviction is to 
revent a witneſs to give teſtimony, the record of 
his ' conviction, Hawkins ſays, muſt be ſhewn, 
- and no record can be made up before judgment , 


and therefore it is intended to be after attainder 
that a man is rendered incampetent. Conviction 
before that only goes to his credit, 


4 The Court ali Mr, he what he ſaid to 
t? 8 


Mr. Caldbeck, of counſel for Mr. Fitzgerald, ſaid 
he was but in one caſe, * 


Mr. U. Burke, of counſel for Mr. Fitzgerald, hop» 
ed that the Court would proceed to try the-caſe of 
the firſt enormity the firſt; that they would con- 
ſider Mr. Fit d in the cuſtody of the law, with- 
in the walls of a' priſon when the attack was made 
upon him. They would alſo conſider the pru- 
dence and good ſenſe of proceeding againſt the 
other perſons firſt, when they remembered that if 
there be any thing in the objection againſt a wit- 
neſs being competent after conviction, that it would 
operate fatally in that caſe, in as much as Mr, 
Fitzgerald was the ſolitary witneſs againſt them. 
So that there muſt be here a failure in juſtice, In 
the caſe of Mr, Fitzgerald there were many. wit- 
neſſes, and therefore there could be no ſuch jncon» 
venience, * | 


Mr, Stanley inſiſted, that although it was diſcre- 
tionary in the Attorney General to conduct the pro- 
ſecution in ſuch manner as he thought fit, yet the 
Court ought to take care that the trials ſhould be 
proceeded on in ſuch a manner as might beſt anſwer 
all the purpoſes of juſtice. There appeared on 
their Lordſhips books ſeveral bills of indictment 
D 2 againſt 
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againſt Mr. | Fitzgerald for the murder of Mr. 
M“ Donnell and Mr. Hipſon. There alſo app a 
bill of indictment againſt Gallagher, Higgins, and 
others, far attempting to aſſaſſinate Mr, Fitzgerald, 
- when in gaol, and in the cuſtody of the law for 
that murder. The Court had a right to look into 
the informations upon which thoſe different bills of 
indictment were founded, and they would ſee, that 
only one perſon, namely Mr. Fitzgerald, had ſworn 
any information againſt Gallagher and Higgins for 
breaking into the gaol, and attacking him there; 
whereas they would alſo ſee, that ſeveral perſons 
had ſworn informations againſt Mr. Fitzgerald for 
the murder. Mr, Attorney General had deelared 
that he had received inſtructions from Government 
to ptoſecute the - perſons who had attacked. Mr, 
Fitzgerald in the gaol, with the ſame rigour that he 
proſecuted Mr. Fitzgerald himfelf, and yet Mr. 
Attorney General now wanted to proceed upon the 
trial of Mr. Fitzgerald firſt; the confequence of 
which would be, that if Mr. Fitzgerald was con- 
victed, there would be an end of the profecution 
apainft the perſons charged with the attack on him 
in the gaol, as the only witneſs againſt them would 
be incapacitated from being examined; as it is 
clearly laid down by Setjeant Hawkins, 2d vol, 
432, that a convictrow and a fortiors an at- 
* tainder of treaſon ot felony ate good exceptions 
% againſt a witneſs.” He truſted however that the 
Court would hold the ſcales of juſtice equal, and 
direct the Attorney General to proceed in ſach 
manner as might beſt anſwer all the ends of public 
juſtice. No inconvenience could follow from 
_ Poſtponing the trial of Mr. Fitzgerald until after 
the perſons who were charged with attempting to 
aſſaſſimmate him in the gaol were firſt tried. But 
this great inconvenience and injury to public juſ- 


| tie might follow, by trying Mr. Fitzgerald firſt ; 
that if he was convicted, the only witneſs for the 
Crown w- s rendered incompetent. Beſides that, 
a falſe prejudice might ariſe in the minds of the 
publio ini favour of thoſe gentlemen who were 
charged with the attack on Mr. Fitzgerald, if his 
trial and conviction ſhould precede theirs; for 
though he knew that the guilt or innocence of Mr. 
Fitzgerald ought to have no influence whatever on 
the trial of Gallagher and Higgins, yet it was im- 
poſſible to prevent or check the prejudices of hu- 
man nature.  _ | 4 


The Court propoſed to Mr. Attorney General 
to try all the perſons who had broken into the 
goal, except Andrew Gallagher. 


' Mr. Attorney General. In truth the ſame reaſons 
would have operated had not the Court made that 
kind pf propoſal, as to Andrew Gallagher; for had 
he been convicted, if the doctrine of conviction 
laid dow here be right, he could not have been 

ced on the trial of Mr. Fitzgerald, and then 
there was an end of that proſecution. But he felt 
no difficulty in embracing the propoſal of the 
Court. Yet he would take upon him to declare 
that the gentlemen on the other fide were ignorant 
of the nature of the profecution againſt Gallagher 
and others, for he had many more witneſſes on 
his brief than Mr. Fitzgerald: and he alſo once 
agaiꝑ thought it neceſſary to declare, that he had 
direttions from Government to proſecute theſe 
gentlemen with the ſame rigour as he ſhould pro- 
ſecute Mr. Fitzgerald. | 


Mr. Bloſſet, of counſel for Mr. Gallagher, faid 
he had heard the Attorney General, who had the 
conduct of Crown-proſecutions, and from wha ' fell 
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from him, as to the trying of the priſoners for the 
aſſault firſt, he thought it neceſſary to - obſerve, 
that there was a wide difference between the na- 
ture of their crimes. The one was an offence, 
which was not conſidered in fo high a degree of 
criminality by the common law, as it now is. A 
late act of parliament only, had made it capital. 
The conſtitution. looks, and their Lordſhips would 
look with a jealous eye upon every invaſion or al- 
teration of the great bulwark of public liberty, the 


' . COMMON LAW, Their Lordſhips had the inſpec- 


tion of the | indictments, a benefit to which his 
clients could not reſort. Perhaps they might be 
indicted for the higheſt offence under that ſtatute, 
an iniention to commit a murder; but what was the 
other caſe? a murder actually committed, | 


Here the Court. interrupted Mr. Blofſet—and 
Mr. Baron Power ſaid that he hoped counſel would 
make no compariſon between the nature of the 
crimes, for if they did the Court muſt, from. ne- 
ceſſity, make ſome obſervations. It was only now 
neceſſary to ſay, that. breaking the goal was one of 
the higheſt offences, and only to be conſidered as 
inferior to murder, and murder only, 


Mr. Bloſſet was glad he was authoriſed by the 
Court to conſider it ſo. His client's caſe was juſt 
ſo. It was inferior.— 


The Court aſked Mr. Bloſſet if he had any mo- 
tion to make. The Court had intimated a wiſh to 
try all the perſons accuſed with the crime of aſſault- 
ing Mr. Fitzgerald firſt, The Attorney General 
had conſented, What then did Mr. Bloſſet mean? 


Mr. Blofſet. The queſtion before the Court Was, 
whether they ſhould try the four gentlemen now 
at the bar, or Mr, Fitzgerald firſt, The queſtion 

wal 
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was alſo, whether theſe four gentlemeti ſhould be 
tried without Mr. Andrew Gallagher, who was 
charged-with them of the fame crime, and the ſame 
indictment, and was alſo now at the bar. This he 
contended was a difficulty to Mr. Andrew Gallagher. 
The evidence againſt them muſt be the ſame. Their 

defence therefore muſt probably be the ſame, and 
that defence once known may be rebutted. No- 
thing but the impoſſibility of getting his client a 
fair trial otherwiſe, could induce him to object; 
but he thought his defence being known, that 
would be impoſſible. | 22 


The Court over · ruled the motion, obſerving it 
was the firſt time that an objection had been ever 
made on the part of the defence, that the evidence 
on the part of the Crown would be diſcloſed. 


TRIAL of John Gallagher, James Martin, Luke 
Higgins, Charles Higgins, and David Clarke. 


THE Clerk of the Crown directed John Gal- 
her, James Martin, Luke Higgins and Daniel 
arke to look to their challengers; and the Grand 
Pannel of the county being over, the following 
gentlemen were ſworn of the Petit Jury, 


Dominick Geoff. Brown, of Caftle-margaret, Eſq ; 
The Hon. John Browne, of Elin-Hall, Eſq; 
2 Browne, of Browne - hall, Eſq; 
eter Lynch of Caſtlecarra, Eſq; 
Peter Lynch, of Cullen, Eſq; 
ohn Moore of Ballintaffy, Eſq; 
ames Gildea, of Croſslough, Eſq; 
ohn Joyce of Oxford, Eſq; 
mond Taaffe, of Woodfield, Eſq, 
William Ouſley, of Ruſhbrook, Eſq; 
Bernard Steward, of Caſtlebar, 7 
J 


Valentine Jorden, of Oldhead, E 


The 


older indictment. Tie hoped therefore, if the 


of as OY 


2 The Clerk of the Crown then read a note of 


the indictment from the Crown-book, to the fol- 
lowing purport ; That they John Gallagher, James 
Martin, Luke Higgins and Charles Higgins, with 


© others, ſtood indicted, for that they, not regardi 
the laws and ſtatutes of this. realm, &c. did with 


piſtols, ſhoot. at, with. intent to murder George 
Robert Fitzgerald, Eg. vr 2 


| He then read the note of the indictment againſt 
them for a common aſſault. | 4 
Mr. Blofſet objected to their being put upon the 


wo indictments together; and the Attorney Ge- 


neral having agreed to put them on. both, Mr. 
Bloſſet again urged, that in the indictment for 


the ſimple aſſault, it was no matter what intent the 


aſſault was made with; but it was not ſo in the 


Court ſhould ipfiſt to put them upon their trial 
for both offences at once, that he might be at 


lüberty to ſpeak. to evidence to the common aſſault, 


ovided he in that event ſteered clear of the fe- 
32 aſſault. My Lord Coke laid it down ex- 
preſsly, that though it was an immemorial uſage 
not to admit counſel to ſpeak to evidence upon 
capital crimina} charges, yet it was an uſage which 


had not the ſanction, nor was it warranted by any 
authority of law. 


The Coutt having given no opinion, Mr. St. 
George Daly, the junior counſel for the Crown, 
opened the indictment; and the Attorney General 


ſtated the facts of the caſe; which being recited 


in the evidence is not here inſerted. 

The firſt Witneſs for the Crown was Gorey Robert 
Fitzgerald Eſq. Examined by Mr. O'Hara, 
Previous to his examination, he ſaid that it was 

. extremely 


extremely diſagreeable to him to give evidence 
at all. He had, however, rather ſtate the facts 
himſelf, than follow the examination of counſel. 
Mr. O'Hara obſerved, that in examining him he 
ſhould follow the order which appeared in his 
own information; he. alſo warned him not to ſtate 
any thing which related to Andrew Gallagher, 
who was not then upon his trial. Mr. Fitzgerald 
then ſaid, that as to Andrew Gallagher, he had 
but one thing to ſay, and that was to his credit. 
—He then proceeded to give his teſtimony, which 
was, that on the 21ſt of February laſt, his houſe 
was broke open, and ſome time afterwards, he 
was told that he was arreſted—he was taken by a 
great number a mob. He requeſted to be put 
to the hands of the Sheriff, and he was ſo. 
Mr. John Gallagher, the priſoner at the bar, was 
one of the mob who had taken him. — The 
taking was accompanied with  circumſtances' of 
great violence; his. houſe was broke open, and 
ſeveral ſhots were fired. He was put into the 
gaol on the 21ſt of February, When he was put 
into the gaol, he was taken into the room which 
is called the Marſhalſea. There were two centi- 
nels put upon him, as a guard. The corporal de- 
fired them to load, and fire on any perſon who 
might break in. He was told afterwards, dinner 
was ready for him below ſtairs—he could not ex- 
actly ſay when he was told ſo, nor did he exactly 
recollect who called him to dinner. He did not 
go down direaly, becauſe the centinel would not 
permit him, until the corporal came and relieved 
the guard. 80 ſoon as he was permitted, he went 
down. The doors of the room where he had 
been at dinner were broken in. There was a pre- 
yious circumſtance thereto. Some time after he 
5 . came 
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came down, 4 ** . 
_ 89 the witneſs that the gzoler had j I 
changed that he hed, huſineſs 40 go up into the 
Marſhalſea, and muſt take one of the oentinels 
with him. He, without kunft the ju 7 — 
took one of the centinels' up melee and left one. 
- Soon after, a number. of people forced open the 
door—it was not long after—it was: while the Sub- 
ſheriff! was above ſtairs. The door was ſhut when 
they forced it open, and he belieyes the a 
oy broke open the dagr. entered... 

| [Here the witne(s looked at the bar.]. 

1 How faur-of them at the bar. One of them 
commonly goes by the name Doctor Martin. 
Hle was told his game was James, but did not * 

Another af them, Mr, Charles Hl 
. Heved he lived: as. Weſtport. . Anat of them, 
Mr. Jahn Gallagher. ang the Nec Mr. Luke Hig- 
Sing. He was not certain whether. they were t 
perſons who farged the gu of the. gag), but 57 
game: in. He would not 4 to {ay whether 
Daniel Clarke was: theres, A good many others entered 
beſides the perſons at the bar they were armed 
he recollected ſome of the arms they were moos 
and (word canes, and afterwards a firelock. 
tor Martin had à piſtol and a ſword cane, but til 
the piſtols were fired the {word canes were not 
made uſe of. There were a great many had ſword 

canes. Mr, John Gallagher had à piſtol, hut the 
witneſs did not perceive that LY had any (word 
cane. He could not tell who firſt aſſaulted him, 
or the manner, of the aſſault, | John Gallagher 
collared him-—and ſeveral piſtols were fired at him 
The others had piſtols. He could not ſay how 
oP det him; e were en of 1058 * 


the wall, and. if 6 2 * there were five 
marks, wat o wh was charge d,with ſwari ſhor 


| and. a |. There 82 bal 10 15 thish which 
N 75 extracted. John Gallagher 
collar Mm. ther: was a 12 ſhot 17 5 at his 
bead, .w 6 porccingd ut up his hand to 
ae 15 rn ko th ring on oa 


finger, The The party gan « ok ruſt at ki 

firuggl ed, with pany ep allegher, and got 100 Frm 
him. 80 . as. they fired at him, they th 

at him with, ſword; canes—One he particularly was 
r thruſt at him, it was Doctor args IN 


thruſt was in a v e para Bexar if which he 


would mengi e jt "1 fy wittteſs 
go the round 
the nl. 19 1 10 d i 5 is body, 
and it iran, into 10 25 gy there . 
Bo e le fot him to ſay how many wounds 
Hes bs 1 1 5 or after he got 3 
allagher but ot a great many 
Aae — ee recollected of Doctor 
artin—he Was poking at him from behind, and 
ding that the point did not enter the wirneſs's 
ng 4 orfened his grip, and tried fo bore it 
through his coat without effect. After ie got free 
from Gallagher they ſtill continued poking at him. 
There were one or two lights in the froom—he was 
not poſuive which they were extinguiſhed at laſt 
—it was impoſſible for him to tell by whom, but 
he. recollecis that the candle was given to a boy to 


hold by one of the party, and that the man who _ 


e it to him ſtruck the witneſs with the candle- 
ick. (Here the witneſs ſhewed the mark of a 
wound on his; bead) When the dandle was put 
out, they ſeemed in à great hurry to get oui the 
ſtroke of the candleflick was not the falt injury he 
received the firelock BY been before taken from 
2 the 


r 6% 
the centinel during the attack, whether forced from 
him or not he did not know, but he knew that the 
centinel gave him no aſſiſtance - one of the party 
ſtood at the door with the firelock—he afterwards 
held it by the extremity-'and ſtruck the witneſs 
with the but end of it on the head until he ſtruck 
him under the table—they continued beating at 
him with the but end of their piſtols and the 
muſket for ſome time —almoſt all the fword canes 
had been broken—every one of the party ſtruck 
him—he could not tell how many wounds he had 
received—when they had ſtruck. him under the 
table, he begged of them to deſiſt, for they had 
done what they wanted they had done his buſi- 
neſs, for he Tuppoſed their purpoſe was to diſ- 
patch him; on which, ' John Gallagher ſwore a 
violent oath, that he believed his buſineſs was 
done, but if it was not they would return on the 
morrow and hang him, and he, Gallagher, would 
dance on his the witneſs's ſhoulders.— In their 
ſtriking of him he put up his hands to fave his 
head, and received ſeveral ſtrokes on his hand, 
and one of the bones of one of his fingers in the 
back part of his hand was broken, ſo as that he 
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bad loft the uſe of it. 
He was croſs examined by Mr. Bloſſet. 


A few days after the affray, a magiſtrate had 
been with him.—It was Mr. John Browne, one of 
the Jury. He aſked ſome queſtions, but was. not 
22 59 what they were. He was not ſure whether 
e had ſworn any informations; but he rather in- 
clined to think he had Does not recollect whe- 
ther he had the information ready written, or 
whether Mr. Browne took them down—he was not 
in a ſituation to have a perfect recollectiom Mr. 
ith R Browne 


Bay CW: 1 
Browne would beſt recollect he could not recol- 
le& any part of the information, but he knew that 
the name of Clarke was mentioned. He recol- 
lected ſwearing other informations before another 
magiſtrate ;' but before whom he did not recollect 
he could not ſay at what diſtance of time he 
had ſwore them, but it was at a conſiderable time 
after. He could not recolleci any firelock but the 
one in the centinel's hand. From the crowd about 
him he was in that ſituation to be incapable of 
obſerving whether the centinel returned or not. 
There was. not. one ſbot fired before the party ruſhed 
in, as he recollects—he was told that one ſhot was 
fired by the centinel above ſtairs, to alarm the gar- 
riſon and the town-—he could not tell whether ta 
believe that report or not—he, heard it from per- 
ſons, of whom he could not tell, whether they 


were indifferent to the event or not circumſtances 


might alter men's diſpoſitions He was obliged to 
Mr. Bloſſet for putting him in mind of one cir- 
cumſtance there was a bayonet on one end of the 
muſket, and he felt the effect of it—one of his 
teeth was ſtruck out by à ſtroke from it another 
of them was broken, and he believed its being 
broken hindered the bayonet from going down his 
throat — he could not tell whether it was diſcharg- 
ed or not —he believed it was- It would have been 
fortunate for him if the candle had been put out 
ſooner, for they might have hurt themſelves—he 
could not aſcertain the number who had come into 
the room, but it was crouded near where he ſtood 
the party was in motion about him, and very 
aQtive—he could not fay whether ſeveral perſons 
during the affray paſſed between him and the-can- 
dle they did not come into the priſon to hurt 
each other, they came there to hurt im—he dared 


to ſay, they did not come to burt each other, for 
a Jy ut 


(42) | 
if "they had that intention they could Bud! cack 
other out of doors Johm Gallagher held him—He 
ran no hazard by doing ſo unlefs in the confuſion. 
The witneſs had 'been robbed before he got into 
priſon of his ſnoe-buckles e had nothing of value 
about him but two guincas; which happened to ht in 
bis fob—=be bau no watch of ring but that which was 
broken—he recollects being robbed when he was 
taken at Turlogh—the two guineas in bis fob were 
fafe—When he was robbed at Turlogh his parſe 
might have contained more than five and twenty 
guineas—but he had no purſe in the priſon, not 


Second Witneſs, 


Mr. Patrick Clarke, examined by 
ME Feterion, 


: 


He is Sub- ſheriff of the county of .Mayo—he 
was in his gaol on the night of the twenty firſt. of 
February about eleven o'clock—he recollected t 
ſome perſons had forged into the, gaol, and had 
committed violence firſt upon himſelf, and after» 
wards on Mr. Fitzgerald the witneſs found Mr. 
Fitzgerald, when he went into his apartment, 
wounded and very ill treated he could not take 
upon him to name any of the perſons who broke in 
—he did not know any of the priſoners to be any 
part of the party—he was pulled down-—he made 
a violent outcry and called out murder—he was 
aſliſted by Mr. Elliſon, who brought, a guard—he 
was coming gut of Mr. Fitzgerald's, apartment 
when he was ſeized the candle was inflantly put out 
——one of the ſhots, he believed, was fired at him- 
felf—it was impoſſible for him to tell who had 
fired the ſhot—it was fired at ſome diſtance and in 
the dark. = | 1 

: c 


- 


Higgins indeed for ſome time he did not know 


(-39 ) | 
He was craſs examined by Mr, Browne. 


f Ile ſaw Charles Higgins upon that .night=he 
had taken him with him to the gaol, as a > fried 
and witneſs to his indenting the new gaoler, — 
Charleg Higgins was with him when he was attack- 
ed; he, Higgins, had no weapon, and he believ- 
ed that he could have no weapon without ths Wit- 
neſs's knowledge. : 


The Court here took up the witneſs. He for 
ſome time did not know what became of Charles 


| what became. of himſelf—he ſappoſed that Hig- 
Eins made the beſt of his eſcape. | 


Hee the Court examined Mr. Fitzgerald again 
he recollected that Clarke, the Sub-ſheriff, and 


Charles Higgins were in his room that night pre- 


vious to the outrage. 


Third witne/s, Robert Mc. Beth, examined by | 
* Daly. 


He was eentinel in the priſon of Caſtlebar on 
the 21ſt of February—he was fixed at ſeven o'clock, 
and ſtaid till between ten and eleven. A little after 


ten, or between ten and eleven, a parcel of men 


ruſhed into the prifon—the firſt man ruſhed up 
furiouſly at Mr. Fitzgerald - the witneſs aſked him 
was he going to murder the man — Hie then re- 
ceived a ſtroke from behind, which knocked him 

* a chair ſo ſoon as he began to recover him- 
ſe perceived ſeveral ſhots fired, ſhot after 
ſhot; 3 firing the ſhots the candle was ex- 
tinguiſhed-—He could deſcribe the perſon who firſt 


forced in, but he did not know him—he was a tall 


man, 


(40) 3 
man, taller than the witneſs—he wore white 
clothes he could not diſtinguiſh any perſon in 
the dock who was concerned in abuſing Mr. Fitz- 
gerald. The candle was immediately put out, and 
. the affray laſted for four or five minutes. 


Fe fourth witneſs, George Daniel; Eſqz examined 
- | by Mr. Attorney General, 


He knew the priſoners—he lent Mr, Luke Hig- 
gins a caſe of piſtols on the morning of the 21ſt 
of February—he found one of them in the gaol of 
Caftlebar between the hours of 9 and 10 on the 
night of that day after the aſſault on Mr. Fitzge- 
rald—he found the piſtol in the centinel's hand, he 
| believed in Mc, Beth's. - 2 


Here Me. Beth was called again and proved that 
he found the piſtol, which he had given to Mr. 
Daniel, on the floor of Mr. Fitzgerald's apartment 
in the priſon. . 


Mr, Daniel was croſs examined by Mr. James 
D' Arcy. | 


He could not tell for what purpoſe the piſtols were 
borrowed by Mr. Higgins; they were borrowed 
the day that the inhabitants went to Turlogk—he 
faw Mr. Higgins on horſeback there he believed 
they might have been borrowed for the purpoſe of 
going with the other gentlemen to apprehend thoſe 
who had committed the outrage—he found the pif- 
tal charged the next morning after he had gotten 
it from Mc Beth, and it had never been out of- his 
cuſtody—he was hurt at finding his piſtol in Mr. 
Fitzgerald's apartment on the third time of ſend- 
ing for his piſtols, the other piſtol was reſtored 


— 
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the Git and ſecond time of his ſending, the meſ- 
ſenger informed bim that Mr. Higgins was out of 
town. When he met Mr. Higgins, he informed 
the witneſs that the * had been taken out 
without his knowledge 


On a queſtion bei t to him by the court on 
the ſuggeſtion of Mr. Burke: he anſwered, thar 


he found no body in the gaol, but Mr. Fitzgerald 
in the way which had been deſcribed, and a wo- 
man ſupporting him; nor did he ſee 8 8 perſon 


coming out of the gaol- 
The 22 wick, the Honourable 9 Pore» 


roy, pros by Mr. 0 Hara. 


12 


He. went, 10 che 38 on Toelday the 21ſt of 
February, after the outrage. He ſaw no perſoan 
coming out of Sch u of, ear. . 7 


Theft winds Pome b. Ar, Bla examined, 


"He — the gentle man at the 6 he 20 
of the attack on Mr. Fitzgerald was, that on the 
night of that affair he had ſpent the evening 
abroad ; at about 10 o'clock he met Mr. John. 
Gallagher, Mr. Edward Martin, and a third per- 
ſon, whom he did not know—there: was no conver-. 
ſation between him and Mr. Gallagher—he met 
them at the end of the ſeſſion houſe Mr. Gal- 
lagher had no arms—he thought Mr. Edward 
Martin had a gun in his hands there were no ap- 
plications made to him to conceal what had p 
that night. 

Here the proſecution was cloſed ; and 4 
he priſoners were called upon their defence, Mr. 

itzgerald was again called on by the Court. He 


d W that * 


—— 


5 * 


went out together Andrew 


Ga 
0 ben Fac.” Clark 
e mich dare ee de de 


0 a } Jos 
e rr 
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cher «ny in. bie 


he. had been n 


e. 
The pri 3 were Fa: called apo * deere 
their defenge, and they accondinghy « | 


Fi wand Joby " Me. Bog who was canned by 


. , - 
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As * POR 52 the him Wee Mr. Peter 


Smith, one of the aſſiſtants to, the Clerk of the 


Crown, was om 10 make true interpretation. 


Hs lived, with Andrew Gallagher laſt February. 
His e houſe Vas in town—company-dined 
with his maſter at his houſe on the day that Mr. 
Fitzgerald” was Hurt the company was Thomas 
Gibbook, James Reid, and John Gallagher, his 
ther, the cc knew Doctor 

8 Martin he lived in that town — he lod 
in, And Irew Gallagher's houſe—he recolleQed ſee- 
ing at, Cie that night—he came to his maſter's 
houſe and enquired there for Charles s Higgins ; 
35 was ſhut when he came; the witneſs: 


ed it an let him in Clarke did not tell him 
17 wanted with him—the witneſs told him 
ins was above ſtairs in Doctor Martin's 
the Doctor and Jack Gallagher—this 
Was about ten o'clock at night the laſt of the 

le, who had dined with his maſter went of | 
Door Martin and Higgins did not go—Clarke 
went up, and when he went up, went into Doctor 
Martin's room Mr. Clarke and Charles Higgins 
Gallagher was then 
p in his bed—he ſaw Doctor Martin and John 
her go into Gallagher's room Andrew 


was m 


— 


( 43 ) 
came.—John . was in Doctor Martin's 
room ; they into Andrew Galli 
room. — He * William Melvin; be faw 
+ — night; he called for his mater: The or 
bim his maſter was in the Witnels's maſter's 
room with Doctor Martin. — om r came 
and defired William Melvin to wait for him, an 
he would be with him juſt now. The wit 
heard a nojfe in the ſtreet, and went to 32 
what the noiſe was; he heard a of e 
was told it w George Fitzgeral Fitzgeral 5 
of che ga6l.—The witnels retutned to i maſt 
room, and tdld" Dr. Martin, John Ga | 
his thafter, what he had heard; and that 2 8 
there was murder about thi town, for George 
Firzgerald had tnade his eſcupe. Dr. Wit 1 
John Gallagher went out, and Melvin went wich 
them. He heard po ſhots when he left his * 
houſe. He and Melvin thought it ® fight, 
went to ſee what the matter was; —at chat — 


there was a great crowd about the gav), | 
| He Was croſe-examined by the 388 


Andrew Gallagher has no other ſervant in the 
houſe but the witneſs :—he had no apprentice:— 
the witneſs is Andrew Gallagher's only ſervant.— 
His maſter, Andrew Gallagher's houſe is next door 
to Morus the gaoler.—He heatd u noiſe, but tid | 
ſhots.— There was a riot about the gaol when tre 
—4 out, —Charles Higgins was not with his maſ- 
1 5 


Sven 8 in the Defence, William 2 | 
_ 7; by Woe.” 


= oer RY ang Lare 
K 1 
1 


5 4 2 n 


6 


Gallagher's houſe for his; es” * 25 


fiſter—he was to ſay a gentleman wanted Br 
His maſter came out to him there, and. bid, him 
wait,—Soon after his maſter came to him, the 


VMitneſs heard a noiſe in the ſtrget . The witneſs 
went to the door, and John Burke (Mr. Andrew © 


Gallagher's ſexvant). went out and returned with 


news that Fitzgerald had eſcaped. The witneſs | 
and John Burke went Rd Ek Andrew Gallagher's | 


bed- ber ;—they, ound Andrew Galla ow | 
there,—he was ill in bed His maſter (John £ 

lagher) and Dr. Martin; were in the room. 224 
Martin and John Gallagher went ont together; 


the witneſs and John Gallagher went on to the 


ol, where Fitzgerald's YR. wee. OM r 
fing'by Dr. L Lindlay, .. By 


"He wgs craſirexanintd. „* Mr . 0 Hara... 
His maſter pr he did not ſpeak 0 any perſon on 


their road home. 


Here Pomeroy D'Arcy, bo, wi Was called again, and 
| e the Fn WY 


He did not ſpeak to Mr. Galla ber when he * 
him the night of the outrage.— The outrage was 


committed fore be . met * and the 8 


men. 


Third Wiendfs 5 in the Defince, George Sm yth, ena | 
| mined by Mr. A 5 


On the night of the 1 in the g I, he went 


with Mr. Luke Higgins to Mr. Thomſon 's,—he was 


an outſide ſervant to Mr. Luke Higgins. Doctor 
Ne John Nolan, Doctor Martin and Charles 
— On 

maiter 


— 


— 
* 


. ß 
raſter lives in the bouſe with Doctor Boyde—The 
| compa broke up between nine and | ten—Mr, 
„Luke Higgins delayed for half an hour, until he 
ut up the remnants of all the liquors which had 
been laid out for dinner. Mr. Luke Higgins called 
for John his ſervant, and was anſwered that John 
was gone to the ſtable—he then ordered the witneſs . 
to get a Janthorn-and light him up ſtreet the wit- 
Ts did fo, and lighted him up to Mr, Thompſon's: 
Mr. Higgins went in there, and deſired the 
witneſs to walt Thady Corcoran came to Mr, 
Thompſon's, and aſked for Mr. Higgins the wit- 
neſs ſent in for his maſter by one of Mr. Thomp- 
ſon's ſervants when he came out, Corcoran told 
him, that Mr, Fitzgerald was making his eſcape; 
that there was a great riot and firing in the gao 
Mr. Higgins then faid to Corcoran, that he Hig 
gins, conld not help that—that was no place for 
Corcoran to be in, and deſired him to 8⁰ home 
his maſter went home from Thompſon's, and did 


por go be ee, N e e 
H us erofi-tramined by Mt. Paterſon." © 


is maſter would not let the witneſs make up his 
horſes the horſes were always in town, and the 
witneſs neyer made them up—Thady Corcoran is 
one of Mr. Higgins's tanners—He ſent in by a ſer- 
vant for his maſter at Mr. Thompſon's, and did 
not go in himſelf, Mr. Thompſon's houſe is oppo- 
ſite to Mrs. Petche's, and is oppoſite to the gaol— 
it is at the corner of the lane leading to the caſtle ; 
there was no alarm in the place where the witneſs 
was, until Corcoran came if there were any the 

- witneſs himſelf muſt have heard it—DoQor Mar- 
tin, Charles Higgins, Doctor Swayle and Mr. Charles 
Higgins did not ſup at Mr. Thompſon's as — 


| 1 9 
believed. Moran's , ule is only houſe, be- | 
tween Andrew. "Gal lagber's hou te D | 
houſe—the gaol 1s under the court houſe 
Fry, we Ne 9 ARS home. oh 


W ine * the Difence, Tbady cue 
| amine by Mr. offet, 6 


REDDY; was a tanner--he hd tor Mr. tub 
Higgins—he did ſo oni the 21ſt, of February laſt 
he knew the laſt witneſs, George Smyth, who. is 
7 ſervant to Mr, Luke ins —he ſaw Mr. Luk 

Higgins and Smyth. going into Mr, Tbompſon -s 

night of the riot in the gaol—the night was 
ee but he faw them very. zen of =p 
ge Smyth wi * d 
carried a N his maſter went, hr 
Thompſon's he heard a noiſe in the gaol, and 
veral ſhots firing—the witneſs was in John 9 9 
houſe, in the lane where the gaol is John 
ret's houſe is fornent the gaol when he heard it, 
he went to Mr. Thompſon's to let Mr. dice 
know, that the report in town was, that Mr. Fitz- 
gerald was making his eſcape—the reaſon why he 
went to tell his maſter of this Pork, ht ,. becauſe 
bis maſter was a friend to Mr. N Il—he 
ſaw his maſter at Mr. Thompſon's, but he firſt 
ſaw George Smyth»—he told his maſter that he fup- 

poſed Mr. Fitzgerald was trying io make his e 
cape, ad his maſter ſaid he could not help it, if 
he did make bis eſcape—he bid the witnels to go 
home; and the reaſon ,why be bid him 89 home, 
was that he might be early at his work. 


Here be was cro/s-examined by My. 8 
His work is uſually done at about ſeven clock 


whe generally goes. to bed at eleven; he a 
| at 


V 
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that night at eleven—He Htlever tried what time 
Key, at for fleeß, but he believed: that 
he could do with an hour's ſleep, if it were ne- 
ceſſary.— George Smyth was an ont fervant to Mr. 
Tiggins—he was his fteward—he attended his 
houſe and gardens, and ſometimes took care of 
bis horſes—the witneſs would venture on his oath 
to declare that Smyth did not rake care of 
his maſter's' horſes every day—his maſter had vety 
good horſes” that he wonld not truſt to his care. 
Tſe believed Mr. Thompſon to be in town. oh 


dune Chambers was then called on behatf ''of 
Daniel Clarke, but not remembering the night of 
the riot, was not examined" | 


Ns 
. 


The Court called upon Mr. Fitzgerald again, 
who declared that on the day after the riot he was 
not perfect maſter of . himſelf—he did not recol- 
lect whether he at that time charged any perſon 
with being concerned in the affray, but remem- 
bered a converſation in which Chrke's name was 
mentioned. In his ſecond information he charged 
more than ſix perſons; he in them charged the 
four prifoners at the bar, Edward Martin, Andrew 
Gallagher, and others. M511 Y ir Oy 


The Court then called upon the Hon, Jobs 
Browne, the magiſtrate who took the firſt infor- 
mation; who was ſworn to give evidence to his 


He- went to take the infor mation of Mr. Fitz- 
gerald at the requeſt of Mr. Elliſon, on the next 
morning after the outrage, at about twelve or one 
o eloek - be underſtood Mr. Fitzgerald had ſent 
for him — he (Mr. Firzgerald) was in his bed 
he took his examination. from his oon 1 

. 2 wo 


(8 ) 


word ſor word, in the preſence, of. Mr. Ellifors 
Mr. Fi Id. told him, that Poctor Martin and 


Daniel Clarke were the only tuo he knew; on ac- | 
count of Mr. Fitzgerald being ill, and ſuppoſing 


he might be weak in his underſtanding, the , wit- 
neſs croſs examined him, and from the very 
pertinent anſwers he received, was convinced 


that Mr. Fitzgerald was fully maſter, of him - 


ſell—He ſaid. bat Clare was a Wheel-wright or 
a Coach-maker, of a very tawny complexion, very like 
an Eaft-Indian Black. He never ſaw any man mare 
perfectly collected than Mr. Fitzgerald was at that 
+ ew had doubtleſs ſuffered a good deal from 


his wounds, but from his conduct and recollection, 


the witneſs did not think bim to be as bad as * 
pretended to be. 


[Here the witneſs was ſhewnthe information] 


That was the information he welk! the whole of 
it in his on hand writing. | 


Tide ihe" Dt er t Crown, vy are of th 


5 4 


Curt, x read the information as follows: 


to wit, the Honourable John Browne, 
on Wedneſday the 22d day 


FT ONE 1786, 9 Georges" en, 585 5 
his mark. 


County of Mayo, An faſo#meribe coun before 


ald, 


THIS inſenmant being duly fonts on x the Holy 
Evangeliſts, ſaith, that laſt night, the 2 1ſt of Fe- 
bruar y, as Informant Was fitting in his room in the 
gaol at Caſtlebar, ſome people fired ſeueral ſbots 
through the "door of ſaid room, and then broke the 


door open, when James Martin, Eſq; one Clarke, 


a Wheel-wright or Carpenter, who informant be- 


* is called Daniel Clarke, came into the m_ 
with. 


(4) 


with ſeveral other perſons, "who attacked Infor 
mant with ' piſtols and a ſword, and \ therewith 


wounded Informant in ſeveral parts of his body 


life head, to 7 — r danger of Informant's 
i art bo YO SIS: qo 

Mr. Browne. requeſted. the; Court to alle Mr. 
Elliſon if he did not read that examination three 
or four times to Mr. Eitzgeradd. 
Tb Cvuri then called upon thie Reverend Themes 
Elliſon, Clerk, who being ſworn, faid, © - 

He was. preſent when Mr. Browne received Mr. 
Firzgerald's information—Mr. Fitzgerald particu- 
lacly charged Doctor Martin and Clarke, only, by 
name he was aſked if they were the only per- 
ſons he *khew—hib anſwer -'was, he knew! none 
others. He was very weak and low in body, but 
perfectly maſter of his ſenſes. The examinations 


were read mote than once to him, Mr. Fitzgerald. 


Here Mr. Browne: to the Court to aſk 
Mr: Elli ſon, if the that when Breck- 
nock wanted to ſuggeſt ſomething to Mr. Fitz- 
gerald, that he read the examinations once again 


to Mr. Fitagerald, and would not permit him to 
ſwear thereto unuil he heard them read again. 

Mr. Elliin did tecollect it. In about a month 
after the ſwearing the firſt examinations, he could 


not however be exact as to the time, he tock ano- 


ther information by the deſire of Mr. Fitzgerald, 
in which he Doctor Martin, Andrew Gal- 
lagher, John Gallagher, Luke Higgins, Charles 
Higgins, and Edward Martin, with others, with 
the offence of attacking him in the gaol. He 
aſced Mr. Fitzgerald why he had not before made 
any charge upom them: his anſwer was, that he 
te Uh, br at = time N nne know 
m a ECG 8, 


2 iy pony 


£46 WM | 
The inſtrmation was bete ptoduted to the 


witneſs=The. name Thomas - Eltifon; ſubſcribed 
oz wes his hun riting. it was een 
-which he too from Mr. Fitzgerald. | 
The Court then directed the Clerk of the Crown 
8 ee e n which: hs 40 as 
WELL NEITGUEYS E 1.4 
r. of Mayo, An information Gratn: befor 
de wit: the Reverend Thomas Ellifon, 
on the 1th day dy; _— 
pte cee Georg Robert. Fitagerald.-- 
pc Die in Af 
| TH HIS Informant being daly extnihed: nes 
| e Holy- Evangeliſte, ſaith; That on T 
ar day veg pede John Gallagher, one 
of. the coroners af ſaid county aaceompatiied by a 
— — of perſons;; came tdexaininant's houſe = 
at/F usloigh, 1 _ after committing) great 
violence, robberies, pod and about ſaid 
houſe, ſaid: Gallagher e a priſorie , of this cxa- 
minant of an | arg of executions, writ or Writs, 
examinant in laſa coſtedy 
the; town of. ics and lodged him dn his 
Majeſty's ol of ſaid town. That about the hour 
of, 1110 on the night-of fd: day: the fol- 
lowing. perſanss. vin. John Gallagher, one of the 
coroncts of this county, Andrew Gallagher; af the 
town of Caſtlebar, -aþothecary;; Edmond Martin, 
of Caſtlebar; James\Martin, M. D. bf the town of 
1 Higgins, of | Weſtport, in ſaid 
county, Luke Higgins, df Caſtlebar, farmer, ahl 
ſome. other perſons unknown, with itated 
and intended malice, ' wantarily; maficiouſly ad 
feloniouſiy —— rtment of ſaid -gaot where 
exgminant chen w armed gun, piſtols, 
words and other 0 Enlive Weapons, and violently 
oy 1 y | attacked 


C5) 

nant, fired the ſaid gun, which was 

15 e and leaden bulls, at examĩ- 
E | fired ſeveral piſtol ſhots at exami- 
nant, and wounded him in many parts of his head 


and body. That ſaid ſeveral perſons treated exa- 


minant in ſo barbarous a manner that his life was 
deſpaired of. And faith, that from the many and 
rate wounds he then and there received, that 
examinant has remained in a lan ing "ſtate, 
attended by phyſicians and ſurgeons ever ſince, 
That by A of ſuch abuſe and languiſhing ſtate, 
oceaſioned thereby, examinant was unable to give 
in this his examination ſooner than the *r 
Ae And ſaith; he is well convinced, f (aid 
ſeveral perſons had not intentionally put out the 
light or lights then in ſaid apartment, and had not 
taken * ted that examinant was dead, they 
would have continued their ſaid violence and abuſe 
until would have actually put exatminant to 
death. That when he came t his ſemſes, and was 
able to examine his pockets} he found thar'faid ſe- 
veral' perſons had robbed him of 25 guineas and 
up wards in caſh, together with his nM and ſeals, 
Which examinant is convinced ſaid fevera} perſons, 
or ſome or one of them, fo' feloniouſly ſtole and 
carried away when they left” canoe” wy. dead 
1 manner aforeſaid. * 


| Here the Lord Chief Ben Sued 1 the 
We. faid, that they muſt diſmiſs Daniel 
from their attention, for thongh Mr. 'Biragereld 
| jd wi with great accuracy once deferibed lim to Mr. 
5 yet this day when on the table, though 
be was, 4 the Jury obſerved, perfechiy collected 
and thoroughly in 'poſſeſſion of his faculties; he 
made no charge "againſt, nor could he remember 
| — at all. He thought it 998 to 9 


OS 6520 "Tat 
as it, ſtood, as to the-offence: At common aw. it 
was no more than a high miſdemeanor, but by 
a late act of patliament the legiſlature had made 
it a capital offence; but in order to, ſuſtain. the 
charge laid in the indictment, the ſhooting muſt 
have been ſuch, that if it had taken effect, the ho- 
micide, which was the conſequence thereof, would 
be murder; and there could not be a doubt that 
if a homicide had taken effect in, this cafe, that it 
would have been a murder; if Mr. Fitzgerald's 
teſtimony were to obtain credit, and that 00 
being credited, the intention to commit a murder 
was clear. The only fact then to be enquired inta, 
ſeemed to be, who had perpetrated the fact. For 
| that purpoſe, he ſhould. 775 all the evidence, and 
= after having done ſo, make a few obſeryations 


upon it, not at all intending to invade the province 
of the Juty as ta en into all the matters of 
fact. He then very fully went into all the evidence, 
and after concluding it, obſerved, that the exa- 
minations of Mr. Fitzgerald, and his teſtimony on 
the table, differed materially as to two circum- 
ſtances - the ſhots previous to the entering the gaol, 
and the robbery; on his perſon of 25 guineas. This 
_ laſt fact he charges in his information, whereas be 
had now given evidence on the table that he had 
only two guineas in his fob, which, remained after 
the outrage z and a moſt barbarous outrage it was, 
let it be perpetrated by whom it might; and he 
had to ſament the melancholy ſtate of a county, 
| Where a man, though in the cuſtody of the law, 
was. not protected from the moſt ſavage attacks of 
inhuman aſſaſſins. , There can be no doubt in the 
mind of any man if a homicide had taken place, 
that that homicide would have been. murder, and 
he was free to confeſs, that he would have had leſs 
doubt as to the cafe of the priſoners if they * 
bs | et 


* 
6. 

9 
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— te all; burkated on the-Bete of 


the caſe on behalf of the. Crown, and made its 


weakneſs their ſtrength. What was the defence? 


An Alibi—Cermain it is, that this is the beſt kind 
of defence when it is reſpectably ſupported but 
when the nature of the teſtimony given upon this 


occaſion, and the perſons by whom it was given 


were | conſidered, great doubts muſt ariſe. John 
Gallagher and. Edward Martin were ſeen together 
by Mr. D'Arcy, at the corner of the priſon. Mr. 


Daniel found his piſtol in the priſon, ' and how were 


theſe circumſtances accounted for; the one by a 
common ſervant of Mr, Gallagher's, and the other 
remained unaccounted for at that hour. But till 
ter doubts muſt be excited from the compari- 
ſon of the examinations with the teſtimony: given 
on the table. Mr. Browne had told the Jury, that 
Mr. Fitzgerald had been perfectly collected when 
he gave his firſt examination, and Mr. Elliſon 
had told them, that it was a month after when he 
gave the ſecond; in the firſt information he 
only two, and knew no more; in the ſe- 
cond he charged ſix; in that ſeeond, he charged 
a robbery; on the table he denied being robbed. 
If then, the Jury thought, that-in the firſt infor- 
mation he erred, merely becauſe he was not ſuf- 
GY collected, and did not believe the alibi 
ſet up by 


but if, on the contrary, they did not believe the 


teſtimony of Mr. Fitzgerald, they ought to acquit 
them and if they entertained any doubts,— 
he did not mean light or capricious doubts, but 
thoſe «doubts which may be entertained by a pru- 
dent, diſcreet, and ſteady man, they ought to 
incline to the fide of mercy ; and if they thought 
them guilty of the aſſault, yet not with an intent 
to murder, they ought to acquit them of the 5 
4 f pita 


the priſoners, they muſt convict them; 


N 
N 
| 


f 
14 
1 
. 
t 


2 — — ” = 
< = br lh. 1 I — — TT Sn re 
— _ — — 22 _ or” . , > : 4 2 


i 0 5 
cal ieffence, anne — in 
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The Jury e or ibs pen | 
e nealih ee e 
ef ee 795 
4 loud ed hen * let on 
6 being fauntl, the Chief Baron ſpoke 
with great ceſeritment againſt the indecncy of ſuch 
a conduct, and ordered the Sheriff to take any 
perſon into cuſtody ho ſouls erer e. reer 0 
en, ** 


Tre con then deres 0 eight e ee he 
120 ae for the dll. 
SY Mr ier General, 
. "Paterfon, and, TY 
120 1 St. George Daly, Di 5 * 
Wal Agent, Mr. Kemmis, che Crown Solicitor 


-Caun/e) in the Defence . 


Pn Ble 8 855 
708 Gene 9 55 * haun. ON 
James DArcy, 1 


Agent, Mr. Henry Burke. - | 1 


LS > Ft is 
n e Niam Jane the 161; 


Tus TRIAL or 


OR (ROBERT. FITZGERALD, Es; | 


1& (1 


The Clerk of the Crown called over 15 Grand 
Pannel of the county, and afterwards. called the 
defaulters on à fine 5ol⸗ One hundred and 


ee 
General having . r. Fitzgerald and Mr. 
— 1s would ite int f . Ar Frm 
veral oth Bu or 
Mr. Fit: ; ih hat bd! 575 The At- 
torney General WT the Clerk of the 


Crown to Fit Nr. etald Mi. Bfedkflock 
in chargt . ke her 
7 _ t 


e woutd in in 


dar al WR kt 15 hg 


Mr, Attorney Gene te aſked; IF they” Would 
' conſent 45 have. their petemptory challenges put 
big and that propoſal being alſo; declined, he di- 


rected he Clerk of the n to Ned Mt. Fitz - 


gerald only. e. 5 40 l 91993 
110 obſerved, it, was odd-to Iry, Me. 
Eiragen for procuring a mates defense they. fub- 
ntiated any murder, 3 1813. 
Mr. Attorney General obſerved, that be would be 
ae rnd. the ſubject whemhe beard nah in- 
men rena. 89 Re 3 3311 
Nn epi 10/the Conrt 10-4 ; the 
other. priferiers-,to. remain in the deck, pr 
19 apprebended they could give bun: . 
ter aſſiſtance. „ nn 9 ne e 
he Court having ſhewed a er to. oft 


the motion, Mr. Owen: ſuggeſted, that Mr. Brck- | 
nock only was charged in the preſent inditment, 


and 
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and ede it being a diſtinct fact, they might 
be permitted to NO and — CY re- 
I. : ; | 


remanded. 


| 12 wa. 0 a 
The following paris 155 then from of the 
etit Jury | 
© "Thomas. Lindſay pry" 300 tes 
Smith Steel, of 0 oxford, Eq, 17111 kur [18547 
44 Cullen, Eg, Botz 


of. Ballintaffy PET 74 
no FF . very 17. 
, of Oxford, Eſq; ah BD "26 
„of Ruſhbrook, "Ela; 
Tomba . 5. of Ballicamore, . TORY 
1 Lambert, of Togher 


Wißem Elliſon, of 2 1715 
” Chriſtopher Baydes, of Lakeland, Ns > i 4 


| Jae Miller, of Weſtport, E 


Twelve were put by as being on ths Grind Ju- 
Ty, three were put by as being of the name of Me. 
Donnell,” and twelve were put by for the Crown; 
theſe laft were all put by at the defire of the At · 
torney Genetal, ſixteen were peremptorily challeng- | 
ed by Mr. Fitzgerald, and o ons for 3 of "turing 
ene an 2211855 * 1 8 

12%" . Na 1 

The Attorney e informed the Court; that 
_ lifts of the witneſſes had been mutually furniſhed 
to the agents, and he therefore moved, that all 
the witneſſes ſhould be removed out of each other's 

hearing ; and that they ſhould be informed that 
no witneſſes N be examined who- remained in 
court. 7 1 q+; 1 is 7 þ 
 * The Coun ruled according. | ent ts 
| Wbile 
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Wdile the jury were ſwearing; Mr. Stanley aſked 
che Attorney General, upon which bill of indict- 
ment he intended to proceed firſt. 


He anſwered, upon the bill againſt Mi: Fitz- 
gerald for procuring the murder of Mr. M Don- 


| nell and Mr. Hipſon. 


Mr. Stanley anfwered, I would objeR to chat 
mode of proceeding. 


The Attorney General. SH LAST very well, rie 
will be time enough to do Wen n you hear the 


bill of indiftment read. 


George Robert Fitzgerald' was N given in 
charge to the Jury by by the Clerk of the Crown, 
who read a note of the indictment from the crown 
books to.the following purport : 


In number two, you George Robert Fitzgerald, 


late of Ter 29h Eſq; ſtand indicted, for, that 
oy, yo ou with another, not having the fear of God be- 
To 


re your eyes, but being moved and. ſeduced by 
the inſtigation of the devil, on the aiſt of Febru- 
ary, in the twenty-ſixth 555 of the reign of our 
Sovereign Lord George the Third, now King of 
Great Britain, France, and Ireland, and ſo forth, at 
Rockfield, aforeſaid, of your malice prepenſed, 
wilfully, traitorouſly and felonioufly did provoke, fir 
up and procure Andrew, Creagh, otherwiſe Craig, 
James Foy, otherwiſe Sladeen, Humphry George, 
William Kelly, John Fulton, William Fulton, 
David Simpſon, otherwiſe Saltry, Archibald New- 
ing, Michael Bruen, John Chapman, John Rehan- 


ny, John Burney, William Robinſon, John Cox, 


Philip Cox, James Maſterſon and Patrick Dorning, 
otherwiſe Downey, and divers other perſons at pre- 
ſent unknown, to fee and murder one Patrick Ran- 


dall MDonnell who was then and there a ſubjcct of 
H 


our 
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dun aid lord the King, which faid Andrew Creagh, 
atherwiſe (Craig, Janes Foy, ethorwiſe. Sladeen, 
Humphrey eg. William Kelly, John 2 
William Fulton, David Simplon, otherwiſe. Salt 44 
Archibald Newin end gen, John Chapm 
John Burney, WI Nam Robinſdn, Jehn n kl 
Cox, James Maſterſon, Patrick Porniog, ot * 
Dovney, and divers other perſans at preſent un- 
known, on the day aforeſaid, in the year: aforefaid, 
with force and arms, to wit; g. Kinecarra, in the 
county aforeſaid, in and upon the faid Patrick Ran- 
dall M Donnell, in, the peaee of God and our ſaid 
lord the King „ther and there being fully, tratfor- 
dy re for e end of their malice preparſad did 
an aſſault, and certain guns of. the valus of 
— ſhillings each, and every of the ſaid guns, be. 
then and there hung. with, gunpowder and 
ite bullets,” which guns, they BE. aid Andrew 
Creagh, otherwiſe, Craig, 3 75 bed „ ocherwiſe 
Sh Hu Hymphry George 0 0 1. 1 John 
Mans "Williatn ba Fe Bay ther. 
wiſe Sattry, Archibald' Nerds, ll ven, 
tin Chapman, John Rehann d. ee 5 — 
iam Naa John Cox, Philip. Cox, James 
Maſterſon and Patrick Dorging, otherwiſe Downey, 
and divers other perſons at preſent. unknown, 1 
their tig ht hands reſpeRixety | ad and held 
2 by 0 the Tal: * Randall M- Oopnel nel wit: 
ty, N and fel 26 * their ma- 
— repenſed, Fa ſhogt 6 apd. the 
ſald 11 ey Creagh, Acer Cr, Ty Way Foy, 
otherwiſe” Sladeen, Hum = Gr e, liam. 
Kelty, John Fulton, 3 Fuko wid. © 
Simplon, otherwiſe. Saltry,, Archibald Newing, 
Mlchael Lueg 15 5 Cha ras, } John Rehanny, 
Faun Burn iam Robinſon, John Cox, 
inp Cox, ames Maſterſon and Pit Dorning, 
| otherwiſe 


: P 


| . 
veherwiſe Downey, und divers other perſons at pre- 
' fent unknown, wich the Jeaded bullets aforeſaid, 
dot of the guns aforeſaid; then and there by force 
of che gunpowder. aforeſaid, Thor and ſent forth as 
aforeſaid; the aforcſard Patrick Rand all M Dongell, 
wilfully, traitorouſly and ſeloniouſſy and of their 
malie prepenſod, and by the aforeſaid provecuti- 
an, Birring up and proeuremtiht, chen and there did 
ſtrike, penetrate and wound giving to the {aid 
Puttick Randall MMonneil, with the læaden bullets 
aforeſaid; Tb as aforcfail; that diſcharged and ſent 
fortk aut of the gunt [aforeſkid; H the ſaid An- 
dite Crragh, vtherwiſe Craig, James Foy, diher- 
wiſe: Sladcen, H George: William Kelly, 
John Futon, William Fulton David Simpſon, 
otherwiſe - Sultry, Archibald: Neving, Michael 
Brvuen, 'Johs!:!Chapmiat,” John Rebanny, John 
Batney, Willum Robinſon, ohm Cox, Philip 
Cum, e Maſterſun and Patrick Dorning, 
othe Dpontyf and divers other perſots at 
preſent unknown, in and upon the ſaid body of the 
id Patrick Randall M Dongell, ſeveral. mortal 
wounds of che depth of four inches and of the 
breadth of half an inch, and of which AT 
wounds the aforeſaid Patrick Randall M:Donnell, 
then and there inſtantiy died ; and the fad An- 
drew Creagh, otherwiſe Craig, James Foy, otttes- 
wile Sladetn, Humphrey George, William Kelly, 
John Fulten, William Fukon, avid Simpſon, 
otherwiſe Saltry, Archibald Newing, Michael 
Bruen, John Chapman, ,Joba Rehaony, Joo 
Buracy, William  Rebiaſon, John Cox, Philjþ 
Cox, James Maſterſon and Patric | Doraind, 
othttwile Downey, and divers other perſons t 
unknowa, the ſaig Patrick Randa 
M*Donnell, then and there in manner and form 
afateſaid, wil fully, traitorouſly and felonionſly, and 


of 
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"of their malice” epenſed, did flee and murder, and 
the ſaid George Robert Fitzgerald and another, 
then and there in manner and form aforeſaid, i- 
fully, traitoroufly and feloniouſly,"and: of their malice 
. prepenſed, did provoke, tir up and procure the ſaid 
Andrew Creagh, otherwiſe Craig, James Foy, 
otherwiſe Sladeen, Humphry George, William 
Kelly, John Fulton, William Fulton, David Simp- 
fon, otherwiſe Saltry, Archibald Newing, Michael 
Bruen, John Chapman, John Rehanny, g ohn 
Burney, William Robinſon, John Cox, Philip 
- Cox; James Maſterſon and Patrick Dorning, other- 
wiſe Downey,” and dirers other perſons at preſent 
to the Jurors aforeſaid unknown, to ſſer and murder 
in manner and form aforeſaid, the ſaid Patrick 
' Randall M Donnell, then and there being a ſub- 
ett of our faid lord the King, within this land of 
Ireland, contrary to the peace of our ſaid lord the 
ing, his crown and dignity, and againſt the form 
of the ſtatute in that eaſe made and provided. 


gb 


Ad in number four, you ftand alſo indicted. 
that you with another, not having the fear of God 
before your eyes, but being moved and ſeduced by 
the inſtigation of the devil, on the'21ſt of Febru- 
ary, in the twerity-ſixth year of the reign of our 
Sovereign Lord George the Third, now King of 
Great Britain; France and Ireland, and fo forth at 
Gurtnefulla aforeſaid, of their malice prepenſed, 
did wilfully, traitorouſiy, and feloniouſly provoke 
Air up and procure Andrew Creagh, otherwiſe Craig, 
James Foy, otherwiſe Sladeen, Humphry George, 
William Kelly, John Fukon, Willam Fulton, 
David Simpſon, otherwiſe Saltry, Archibald New- 
ing, Michael Bruen, John Chapman, John Rehan- 
ny, John Burney, William Robinſon, John — 
Nan, ane. 9 2 Ry ox, 
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Cox, Philip Cox, James Maſterfqn and Patrick 
Dorning, otherwiſe Downey, and divers other 
e preſent unknown, to fee and murder one 
Charles Hipſon, who was then and there a ſubject 
of our ſaid lord the King, which ſaid Andrew 
Creagh, otherwiſe Craig, James Foy, otherwiſe 


Sladeen, Humphry George, William Kelly, John 


Fulton, William Fulton, David Simpſon, other- 
wiſe Saltry, Archibald Newing, Michael Bruen; 
John Chapman, John Burney, William Robinſon, 
John Cox, Philip Cox, James Maſterſon, Patrick 
Dorning, otherwiſe Downey, and divers other 
perſons at preſent unſtnown, on the day aforeſaid, 
in the year aforeſaid, with force and arms, to wit, 
at Gurtnefulla in the county aforeſaid, in and up- 
on the ſaid Charles Hipſon, in the peace of God 
and our faid lord the King, then and there being 
wilfully, . traitoroufly. and feloniouſly, and of their 
malice prepenſed; did make an aſſault, and certain 
guns of the value of five ſhillings, each, and every 
of the ſaid guns being then and there charged with 


gun powder and leaden bullets, which guns they 


the ſaid Andrew Creagh, otherwiſe Craig, James 
Foy, otherwiſe Sladeen, Humphry George, Willi- 
am Kelly, John Fulton, William Fulton, David 
Simplon, otherwiſe-Saltry, Archibald Newing, Mi- 
chael Bruen, John Chapman, John Rehanny, John 
Burney, William Robioſon, John Cox, Philip Cox, 
James Maſterſon, and Patrick Dorning, otherwiſe 
Downey, and divers other perſons at preſent un- 
known, in their right hands, reſpectively had and 
held againſt and upon the ſaid Charles Hipſon, wil- 
fully, traitoroufly and feloniouſly and of their ma- 
lice prepenſed, did ſhoot and diſcharge, and the ſajd 
Andrew Creagh, otherwiſe Craig, James Foy, 
_ otherwiſe Sladeen, Humphry George, 9 
„ ii rr OS or UT V7 RE 
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Kelly, John Fulton, William © Fakon, David 


Simpſon, otherwiſe Saltry, Archibald Newing; 

Michael Bruen, John Chapman, John Retiariny, 

for Burney, Winam Robinſoti, John Cox, 
I 


lip Cox, James Maſterſon und Putrick Dortiing, 


otherwiſe Downey; and divers other per fans at 
pteſent unknown, with the leaden bullets afbre- 
ſald, out of the guns aforeſujd, then and there dy 
forre of the 3 aforeſaid, ſhot and Tent 
forth as-uforefard, the aforeſaid Charles Hipſon, 
wilfully, -tritorouſly und felonioully und of their 
maliec prepenſed; and by the afbreſaid prevetullov, 
ring up und Aroturement, tuen und there did 
ſtrike, penetrhte and wound, giving to the fad 
Charles Hipfon, with the leaden bullets sfereſaid, 
ſo as aforeſaid ſhot diſehufged and ſent forth 
our of the guns afbrefaid, by the fald Andrew . 
Creugh, otherwiſe Craig, Jamey Foy, other wife 
Sladeen, Humphry George, Wilnam Kelly, 
John Fulton, Wüliam Fulton, David Simpſon, 
otherwiſe Sahry, Archibald Newing, Michael 
Bruen, john Chapman, jehn Rehanny, John 
Burney, William "Robinſon, John Cox; Philip 
Cox, James Maſterſon and Patrick Doran, 
otherwiſe Downey, and divers other perſons bt 
preſent ' unknown, in and upon the body of 
the ſaid Charles Hipſon ſeversl mortal wounds 
of the depth of four inthes, and of the breadth 

of half an inch, and of Which mortal wounds 
_ the aforeſaid Charles Hipfun- then and thete 
inſtantly died ; and the fad Andrew Creagli, 
otherwiſe Craig, Jame) Foy, otherwiſe Sla- 
deen, Humphry George, William Kelly, John 
Fulton, Willlam Fulton, David Simpſon, other 
wiſe Saltty, Archibald Newing, Michael Bru- 
en, John Chapman; John Rebhanny, John Bur- 
ney, William Robjnſon, John Cox, IP 
OX, 
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| Con, rer e 
atherwiſe Downey, and divers athor 


preſent | unknown, the | faid Charles Hipſon, | 
then and there in manner and form aforeſaid, - 
and their 


wilfubly, treitaroyſty, and felonioufly, 
nuiae prepenied, did flee and murder, and the ſaid 
George Robert Fitzgerald and another, then and 
thore in manner. and form aforeſaid, wilfully, 


 #rattaronfiy, — 2 and of thein maiice pre- . 


penſed, did provoke 4:9: and proeure the ſaid 
Andrew 9 gh, * c Craig, James Foy, 
— 2 Humphry George, William 
. Kelly, John Fulton, Willam Fulton, David Simp- 

foo, otherwiſe Saltry, Archibald Newing, Michael 
Bruen, John Chapman, John Rebanny, John 
- Burney, William Robinſon, John Cox, Philip 
Cox, Tanks Maſterſon, and Patrick Dornivg, 
otherwiſe Dowhey, and divers othes perſons at pro- 
ſent to the jurors aforeſaid unknown, wo fee and 
murder in manner aud form -aforefaid, the faid 


Charles Hipſon, then and there being a fubje 


of our ſaid Lord the. King, within this land of 
Ireland, contrary to the peace of our ſaid Lord the 


King, his erown'and d ity, and againſt the form 


of the ſtatute in that made and provided. 


Mx. 8 to Mr. Flrzgerald's being 
tried upon that bill of adi ent until the perſons 
185 AN committed the fad, were firſt con- 
vice 


He admitted the rule of law, that in high treaſon 
there are no acceffories. All are-principals. That 
every: inftanec of ineita ment, aid, or procurement 
which in the cafe of fclony will rendev a man an 
acceſſory: beſoro the fact, in the eaſe of high trea · 


ſon, whether it be treaſon by common; law or by 


Ates, wild make him a principal in treaſon, But 


yet 
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yet that rule muſt be. underſicod with thaſe li 
mitations, which ſound ſenſe and ſubſtantial juſ- 
tice requires; for though in the final end and 
Hue of the proſecution, the procurer of a treaſon 
may be conſidered as a principal, yet in all the 
intermediate ſteps towards his conviction, he ought, 
from a principle of natural juſtice, to be conſider- 
ed merely in the nature of an acceſſory, and en- 
titled to the ſame privileges and advantages. 
Every act which in the caſe of iclony will renger 
a man an acceſſory before the fact, will in the caſe 
of treaſon make him a princi al—and nothing. ſhort 
of ſuch an act will. What circumſtance therefore 
is neceſſary to render a man an acceſſory before 
the fact in felony ?—clearly this above all others 
that the felony charged upon the principal hath been 
in fact committed, and committed by the principal; for 
which reaſon the acceſſory cannot be tried till the 
truth of this ſingle fact ſhall have been legally eſ. 
tabliſhed cither by the en or outlawry of 


the principal. 


The ſame equitable rule is FEE of reaſon _ 
to be extended to all treaſons by an acceſſorial deri- 
vative nature. Lord Chief Juſtice Hale, 1. vol, 
c. 22. f. 233. 239. ſpendeth an entire chapter on 
this point, he entitles it, *© Concerning e 
and Acceſſories in High Treaſon.” 


The Court aſked, if my Lord Hale treated of 
any treaſon under an expreſs a& of parliament ? 


Mr. Stanley. did not immediately recolleQ, 
—but though in conformity to the general 
language. x 
who can any way be conſidered an accomplice in 
treaſon a principal in it, yet when he cometh to 


ſpeak of the courſe and order to be obſerved = 
tac 


the law, he calleth every perſon _ 


(e - =. 


the - proſecution of the offenders. He conſiders 
thoſe accomplices whoſe ſuppoſed guilt is con- 
nected with, and ariſeth out of the real guilt of 
another in the light of meer acceſſories, and enti- 
tled to the ſame privileges and advantages—and it 
is laid down in ſo many words, 2 Hale, 223. If 
A. be indicted for high treaſon, and B. for procur- 
ing it, here it is true they are all principals but 
inaſmuch as B., in caſe of felony would have been 
but acceſſory, and it ig poſſible that A. may be ac- 
quitted of the, fact—B. ſhall not be tried for the 
ocurement till A. be convicted. And it is alſo 
id down by Mr. juſtice Forſter, that in all the 
caſes of treaſon within the, ſtatute of 25 Ed. III. 
the rule prevails, that the inciter or procurer can- 
not be tried until the actor or principal is convict- 
ed, except in the caſe of that branch of treaſon 
which falleth within the clauſe. of compaſſing and 
imagioing the death of the King, In all other 
caſes whatſoever, either of procuring a perſon to 
commit treaſon, or of harbouring or receiving a 
traitor after the fact of treaſon committed, though 
the inciter or receiver are in the eye of the law 
principal traitors, yer-1bus much ibey partake of the 
nature of acceſſories, that the indictment muſt- be 
ſpecial of the procurement and receipt, and not of 
X ponent ets If they are indicted by ſe- 
veral indictments from the principal, they cannot 
be tried till the principal is convicted; if they 
are indicted in the ſame indictment with the prin- 
pal, the jury myſt be charged to-enquire firſt of 
the principal offender, and if they find him guilty, 
then of the procurer or receiver; and if the prin- 
cipal be not guilty, then to acquit both; for fays 
Lord Hale, though in the eye of the law they are 
all princioals in en yet (in truth) he 1he pro- 
| curer 
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curer, or receiver, is ſo far an acceſſory, that he 
cannot be guilty if the principal be innocent. He 
ſaid he admitted that in the caſe of Lady Aliee 
Liſle, 4th State Trials, 130, no regard was paid to 
this dotrine, and it was without any foundation 
in law practi ſed quite otherwiſe, but her attainder 
was afterwards reverſed in parliament, and the 
recites, among other hardſhips of her caſe 
That ſhe was by an © irregular and undue proſe- 
** cution indicted and tried for harbouring and re- 
1 ceiving John Hicks, a falſe traitor, though the 
** ſaid John Hicks was not at the time of the trial at- 
** tainted or convicted of any ſuch crime.” Mr. Juſtice 
Foſter ſays the ſame equitable rule holds in the 
eaſe of a perſon indicted for inciting or procuring 
a treaſon of any 'kind, whether the offence be 
treaſon'at common law 'or by ſtatute ; and therefore 
if Mr. Fitzgerald ſhould be now put upon his trial, 
he could not help ſaying, in the words of the act 
which reverſed the attainder- of Lady Liſſe, that 
George Robert Fitzgerald would be by an irregular and 
undue proſecution Tried for procuring and inciting An- 
drew Craig, and ſeveral others; to'rriurder Mr. Mc. Don- 
nell, although neither the ſaid Aridrew Craig nor any of 
ihe other principals were at the time of bis trial conviet- 
ed of any ſuch crime.” The rule he had laid —_ 
holds in all treaſons; as well by common law as 
by ſtatute, but it may be ſaid that the ſtat. 'of 10 
H. 7. c. 21. (if it make murder high treaſon, which 
he did not admit, guoad the offence, though it 
did quoad the putiiſhment), diſtinguiſnes this caſe 
from the other general caſes. of treaſon which he 
dad pt. „„ en WL. 
be words of the act are, If any perſon of 
t malice prepenſed, do flee or murder, or of the 
öſaid malice provoke, or procure any other to lee 
6. % „„ | 5 — E- 34 IS. Role. We ** of 
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tt, or murder any of the King's ſubjects, he ſhall be "© 


t« deemed a traitor, and attainted of high treaſon.” 


It appeared _ by this act of parliament, © 
E 


that the offence of the procurer has a neceſſary 
connection with, and dependance upon the guilt 
of the actor, and it is not like the caſe of F | 
freaſon in compaſſing the death of the King, for 
in that branch of treaſon, if A. adviſes B. to kill 
the King, the very advice is an overt act of high 
treaſon, and it is the only caſe in the law, where 
the will is taken for the aA—it is high treaſon to 
adviſe another to kill the King, although the ad- 
vice 1s never complied with. But will the At- 
torney General contend, that a perſon can be found 

uilty of procuring a murder, unleſs a murder was 
actually committed in conſequence of that pro- 
curement. He ſaid therefore that the procurer ne- 
ver could be tried until that fact be eſtabliſhed, not 
by ſurmiſe or looſe ſuggeſtion, nor even by oral 
teſtimony; it muſt be eſtabliſhed by the conviction 
of the perſon who commits the fact, if he is 
amenable to juſtice, or by outlawry if he abſconds ; 
and no argument could be drawn from the ſpecial 
penning of the act of Hen. 7. which ſays, if any 
perſon ſhall murder, or procure another to mur- 
der, he ſhall be deemed traitor, for it is a clear 
rule of law, which is to be found a Haw. 314. 
and in Conyers cafe, Dyer 296. that wherever an 
act of parliament makes an offence treaſon or fe- 
lony, it incidentally aſſumes all the qualities of 
treaſon or felony at common law; the ſame rules 
of equitable juſtice prevail in the mode of trial, 
and the act by neceflary implication, makes all the 
procurers traitors or felons, though not named 
under the ſame circumſtances, which will make 
them ſuch in treaſon or felony at common law; 
therefore; when the _—_ makes gſe of the wards 
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N it does nothing more than the law would 


ave implied, it is merely ** expreſſio corum qua 
tacite inſunt,” it is done in this and many other acts 
of parliament, ex abundarii cautela, can have no 
operation whatſoever to alter or change thoſe 
Ky amt rules that prevail in the courſe and order 
of proceeding, againſt the acceſſorial and the prin- 
cipal traitor. He relied upon it, it did not make the 
procurement of a murder a diſtin ſubſtantive in- 
dependartt act of treaſon He faid the guilt of the 
procurer had a neceſſary connection with and de- 
pendance upon the guilt of the perſon incited or 
procured to commit the murder if the murder 
neyer was committed in conſequence of the pro- 
curement, he relied upon it, the mere procure- 
ment or advice (though highly flagitious and cri- 
minal) would not make the procurer a traitor; and 
therefore the offence of the procurer is derived 
out of, and ſo far connected with the guilt of the 
Princip who actually commits the murder, that 
he procurer cannot be a traitor, unleſs the principal 
doth, in conſequence of the procurement commit 
the murder, and is a traitor alſo.— The offence of 
the procurer has a neceſſary connection with and 
dependance upon the guilt of the perſon procured, 
and it is not like the caſe of treaſon in compaſſing 
the death of the King, for the very a& of adviſing 
another to kill the King, is an overt act of high 
treaſon, tho' no other a&t whatſoever is done to- 
wards the completion of his purpoſe. Several acts 
of parliament which make offences felony, go on, and 
alſo make the procurement a diſtin independent 
felony; or that a perſon could be indicted and tried 
for procuring the felony, until the principals were 
convicted clearly not. Upon the whole, he con- 
ceived that Mr. Fitzgerald could not, conſiſtent 
with the known rules of law and juſtice, be put 
. | ; y | upon 
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upon his trial for procuring the murder, until 
the principals who committed the fact were firft 
tried and convicted. 


The Lord Chief Baron owned he had great dif- 
ficulty upon his mind, particularly when he con- 
fidered he abſurdity that might follow—that the 
procurer might be tried to day and convicted, and 
the principal, who is charged to have committed 
the fact by his procurement, might be acquitted 
the next; and therefore he propofed to the At- 
torney General to conſent to diſcharge the jury of 
Mr. Fitzgerald, and to try the principal firſt. 


Several gentlemen riſing to ſpeak on the ſame 
fide with Mr. Stanley, 


Mr. Attorney General ſaid he had waited with 
riſtian patience for a conſiderable time, to hear 
the arguments on the other fide, and he now only 
requeſted to be heard for three minutes :—Thrs 
was made a treaſon by a particular act of parlia- 
ment An acceſſory at common law might conſent 


or object to being put upon his trial before the prin- 


cipal was tried, but in high treaſon all are made 
principals, and the act of parliament ſpecially puts 
the procurement on the ke footing, with the com- 
paſſing the death of the king. Would Mr. Stanley 
then contead, that if he were indicted for inciting, 
ſtirring up, and killing his majeſty, that it would 
be neceſſary to prove the actual killing—if he in- 
eited or ftirred up an idiot or a madman. Suppoſe 
the principal not amefnable—ſuppoſe him dead 

poo him killed in the affray—ſuppole-he died 
in the gaof-would Mr. Stanley then ſay, that the 


acceſſory, as he calls it, ſhall not be tried. But if 


murder be felony, will it be contended that the 


acceſſory may not waive the benefit of the law, 
: and 


* 
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and put himſelf upon his trial, although the 78 


8 


cipal be not convicted; and here Mr. Fitzgerald has 
waived his privilege—he had allowed a Jury. to be 
ſworn and charged, and therefore he was too late in 
the objection. Though, in truth, if there were 
any weight in it, he would comply with any rea- 
fonable requeſt without any heſitation. + 

The Curt faid they could not now let Mr. Fitz- 


gerald's counſel into the objection. 


Mr. Calbeck ſaid he hoped he ſhould be able to 
alter the opinion of the Court, and would, for that 
purpoſe, ſay nothing from himſelf, but only read 
from the Crown Law of Sir Michael Foſter a ſmall 
paſlage. | 12 


* - 


The. Court could not hear him.—They deſired 
to be ſhewn if they diſcharged a Juror, that there 
would be no objection. EEE 


Mr. Stanley ſaid he was much ſurprized indeed 
to hear cafes quoted by the Attorney General, 
which could not by any poſſibility be tortured into 
the ſmalleſt analogy with the preſent. The caſes 
of the madman, idiot and the infant, put by the 
Attorney Ceneral, did not apply; for in thoſe 
caſes the procurer is the principal, and the only 
principal the idiot, madman and infant, are the 
innocent inſtruments of his guilt, and are guilty of 
no crime whatſoever. The ſettled rule of law is 
this: That wherever a mam procures a murder to 


* 
* 


be committed, and is abſent at the time it is com- 


mitted, and no other perſon but hi rfelf can be ad- 


5 judged a principal in it, he ſhall be eſteemed as 


much a principal as if he had been preſent. Upoꝶ 
this ground it is, that if A. intending to poiſon B. 
deliver poiſon to C. who knows nothing of the 

matter 


( 


matter, to be by him delivered to B. and B. and 
C. innocently deliver it accordingly, in the ab- 
ſence of A. or if one incite a madman to kill ano- 
ther, who aſterwards kills him in the abſence of 
the perſon who incited him; in all theſe and the 
like caſes, the procurer is as much a principal as 
if he had been preſent when it was done; he is 
the only perſon criminal, the others are only the 
inſtruments of death, and have no ſhare whatever 
in his guilt. Is that like the caſe of a man of 
ſound diſcretion and underſtanding, who commits 
a murder by the procurement of another. But he 
owned his aſtoniſhment was increaſed indeed, when 
he heard his Majeſty's Attorney General avow from 
the bar, that Mr: Fitzgerald voluntarily waived 
that privilege to which he was by law intitled— 
that he conſented to be tried before the principals. 
He appealed to the Attorney General's candour, 
whether he would avail himſelf of ſuch an adyan- 
tage ?—whether he did not, as Counſel for Mr. 
Fitzgerald, declare before the Jury was ſworn, 
that he would object to Mr. Fitzgerald's being tried 
_ the indictment for procuring the murder.— 
e did not object to the Jury being ſworn, becauſe 
there was another indictment againſt Mr. Fitzger- 
ald, as a principal actually committing the mur- 
der, .upon which he might have been tried : and 
therefore he hoped the Attorney General would 
not inſiſt upon drawing Mr. Fitzgerald into a con- 
fent which neither he or his counſel ever did give 
or meant to accede to. 74g EL © 


Mr. Attorney General then declared that he 
ould not agcede to the propoſition of diſcharging 
ſhe Jury. e 275 


Mr. 
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Mr. Stanley then ſaid, ſince he had no-hopes 

of ſucceeding, - or deriving w advantage from 
the candbur of the Attorney General, he would 
apply himſelf td the juſtice: of the Court. 
The Court will not, upon this occaſion, forget 
that noble declaration of the law, That the Judges 
are to be Counſel: for the priſoner in all capi - 
tal caſes—to ſee that the proceedings againſt 
him are ſtrict and regular - and that he is not de- 
luded or drawn into a conſent manifeſtly wrong, 
and to his prejudice. A priſoner in a capital cale 
is not ſu: juris, he ought not to have been'drawn 
into any conſent at all. If a priſoner in 2 capital 
caſe confeſſes the indictment, the judges 'withinot 
record his confeſſion, but adviſe him io plead Not 
Guilty. And therefore the juſtice. of the caſe is a 
ſufficient warrant for the We to-- diſcharge the 
Jury, without the conſent of the Attorney Gene- 
ral; the old notion, that a Jury once charged in a 
capital cafe could never be diſcharged, is now-ex- 
ploded. In Kinloch's Caſe in Mr. Forſter's Report; 
there the Jury were diſcharged" after the priſoner 
pleaded Not Guilty, in order to allow the pri ſoner 
a legal advantage which he had loſt. He aſter ; 
Wards pleaded to wr iſdiction of the Court; 
that plea was over- ruled. The priſoner afterwards 
pleaded Not Guilty, and was convicted. And af - 
terwards it was moved, in arreſt of judgment, that 
a jury had been ſworn and charged, and even aſ- 
terwards di ſcharged And therefore it was a miſ- 
trial. But all the judges of England, except one, 
held, that a jury might be diſcharged, in order to 
gllow a prifoner the benefit of @ legal advantage. 
And although a jury never could be diſcharged for 
arbitrary and unconſtitutional purpoſes, as * 
vg Pater the 
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the caſe of Whitebread and Fenwick; yet when 
the great ends of public juſtice. require it, it may be 
and often, has been done. In the caſe of the King 
againſt Daly, at Roſcommon aſſizes, the jury were 
diſcharged without the conſent of the counſel for 
the Crown, and without the conſent of the pri- 
ſoner, he was tried for murder. There was a ma- 
terial variance between the evidence and the in- 
dictment, as to the kind of death. The judge diſ- 
charged the jury after evidence given on both ſides, 
and ſent up a new bill of indictment againſt Daly, 
| E which he was afterwards convicted before 
r. Juſtice Kelly. Mr. Stanley himſelf had, in 

that caſe, moved an arreſt of judgment, becauſe 
the jury were diſcharged after evidence gone thro* 
and concluded. And contended, that though there 
were caſes where it had been done, where no evi- 
dence at all had been given with the conſent of 
the priſoner, and in order to extend a legal advan- 
tage and benefit to him, yet that it was illegal to 
do ſo after evidence on both ſides was concluded. 
But a majority of the Judges. of Ireland agreed, 
that the jury were properly diſcharged, and the 
priſoner was hanged upon the authority of | thoſe 
\ caſes. He truſted the Court would diſcharge the 
jury, and not ſuffer the Attorney General to avail 
himſelf of ſuch an advantage on the unfortunate 
gentleman at the bar. N 


Mr. Caldbeck ſaid, that the docttine was ſo ſtrong- 
ly laid down in Sir Michael Foſter's Reports, 
Pages 242, 343, that he ſhould only read it to the 

| ARE TH . I 14 | * 


Here the Court interrupted Mr. Caldbeck, and 
Baron Power (aid, if he were to give an opinion at 


all, he thought be gaul@ tell to what" the pull 


| Me Stnly then ui be did not offer to demur, 
he only ſaid e ebe iſoner might de- 
mur aſter having . 
| — . 
but that n 


a plea of Auserfbis Arraign. 


Court. The objeQion is, that in treaſon the ac» 
ceſſorial traitor may - object to being tried before. 
the principal. If there be any thing in the objec» 
tion, a mode has been propoſed, and it has been 
| declined by the Attorney Sende vid mul 
therefore proceed. 


Mr. St. George Daly apened the inditment— 
Mr, Anorney General ſtated the the caſe. 


The firfl witneſs on behalf of the proſecution, Mf. 
Andrew Gallagher, examined by Mr. O'Hara. | 


He knew Patrick Randal M:Donnell and Charles 
Hipſon. They are dead. He was in company 
with them on the 2oth day of February laft, be- 
tween -7- and 8 o'clock in the morning, at Mr. 
M'Donnell's lodgings in Caſtlebar z they proceeded 

y-hall--Chancesy-hall was the former name 
it They went there by Breafy and Minola— 
; that is a — * Liberty-hall is 75 


[ 


: C 1s Y 
five miles from Caſtlebar=by the other way it is 
eight miles—it is three miles further the reaſon 
of going that way was, becauſe they dared not go 
Dy — MiDonnel) had not gone that way 
or half a year before but once or twice. 
dreaded they would be ſhot at if thy paſſed b 
Turlogh. They arrived at Liberty-hall, and ftai 
better than an hour. They were for returning 
home, but immediately before they ſet out, they 
ſent ſome le to watch leſt they ſhould be 

riſed. About 12 o'clock the witneſs urged 
M*Donnel! to come away left they ſhould be over- 
taken. When they had come within about a 
hundred yards of Ballyvarry, they ſaw two men 
of M Donnell's running to overtake them. They 
ſtopped to meet theſe men they were told by the 
men, that a party of about a hundred men in arms 
were about Mr. M*Donnell's houſe, and as they 
had not found him, they were going to ſet fire to 
the houſe. M*Donnell faid, it was hard he Thould 
loſe his houſe, and that it was probable there were 
le before as well as behind. The witneſs 
propoſed they ſhould go round near. Switieford, 
and take ſhelter at Mr. Ormſby's, or ſome other 
perſon's. That they were well mounted, and 
could go on the hill, and ſee what they were 
doing. They went on the hill, and when they 
came there, they ſaw a great number of people— 
ſome of them ſaid they ſaw Mr. Fitzgerald on 
horſeback—the witneſs did not ſee. him then, but 
perceived that they were furrounded. They re- 
turned towards Killeen, They faw a number of 
men in arms on foot, and Mr. Fitzgerald and two 
others on horſeback, Theſe men began to. run 
ways them, and the mo and his party gal 
oped at a great rate to Ballyvarra. e wit 
preſſed to get to * ſaid — 
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. 
they were too many to do any miſchief. He and 
his party would ſtay in that little town of Bally- 
varra· They went into a large houſe there belong- 
ing to Mr. Browne.” The witneſs went up ſtairs, 
and ſaw Mr. Fitzgerald from the window. He 
rode off at the head of one party, and the other 
party got round the houſe. The witneſs then 

ceived Mr. Fitzgerald coming up, till he was 
id behind the ſtables, which are in the front 
of the houſe. Same of the men came up near 
the houſe, others not ſo near, * He ſaw James Maſ- 
terſon—he was a long time acquainted with him. 
Maſterſon put up his gun and fired at a middle 
ſaſh. where the witneſs was looking, the ball paſſ- 
ed within a very ſmall diftance of his face — 
two other guns were immediately fired by two 
others, one was charged with ſwan drops and a 
ball. He did not know any of the others who 
fired there were ſeveral other ſhots fired. The 
ſtable is about 30 yards from the houſe. He ſaw 
Mr. Fitzgerald there; he knew him though he 
was diſguiſed in a large frize coat=he was well 
mounted. The witneſs aſked from the window 
What they wanted—he was anſwered by David 
Saltry, whoſe voice he perfectly knew, that they 
wanted Me. Donnell, Hipſon, and the two Gal- 
laghers. The witneſs ſaid, it was the firſt time he 
had heard any ſuch thing, if they had warrants, 
they might ſtop from firing and he would give him- 
ſelf up. They ſtopped from firing, and for a 
moment or two deſiſted from forcing the door which 
they had been breaking. There was nobody near 
the , witneſs but one Mr. Crofton, a prieſt, -who ' 
was hearing confeſſions. The witneſs went into 
a little room where Mc.Donnell was—there was 
a parcel of malt there—he ſaid, © It is your life 
they want, Mc.Donnell, hide yourſelf in the malt“ 


—he 


3 
he accordingly laid himſelf down in the malt, 
and the witneſs covered him with the malt. The 
' witneſs was then going down, but before he had 
got down, the party had broken in the lower pan- 
nels of the door, and ſome of them had got in. 
The witneſs called to ſend up the conſtable, and 
he would give himſelf up, for he was afraid to go 
down. John Fulton came up, and the witneſs 
_ himſelf up, thinking him a conſtable—when 

e came down, a number came round, and among 
the reſt, one John Me. Mullen, who was going to 
ſtrike him, but — Fulton ſaid, do not ill uſe 
the gentleman, he is very quiet. The witneſs call- 
ed to Hipſon to give himſelf up, and he did ſo. 
The witneſs went down among a large party, and 
Mr. Fitzgerald got into his view. Foy abuſed the 
witneſs—he had a ſtick in his hand, and made an 
offer of the ſtick towards Mr. Fitzgerald, who then 
wheeled out of the witneſs's view. The offer which 
Foy made with the ſtick, was a ſignal—Mr. Fitz- 


| | gerald retired behind the ſtables, though not cloſe 


behind them, yet hid from their view. Mr. M Don- 
nell, as he believed, was hid in the malt. The 
witneſs ſaid he was gone off. When Hipſon came 
down, Mr. Fitzgerald came galloping to them. 
He had a ſwitch ſtick in his hand, and by his fide 
a ſhort gun. The party huzza'd in joy, that they 
had taken the witneſs and Hipſon. Mr. Fitzgerald 
ordered them to be tied together, and ſaid, he 
would take care to ſettle us.“ A party then came 
down in great triumph with Me. Donnell, and a 
ſhout was continued for about ten minutes - Mr. 
Fitzgerald did not join in the ſhout, but he ſeem- 
ed well pleaſed. When they cried, long life to 
Colonel Fitzgerald, he, Mr. Fitzgerald ſaid, 
* very well—tie him—tie him.” Foy tied 
M' Donnell to the wijtneſs's left arm, fo tight, that 

X | Mc, Donnell 
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Ms. Dowel cd tobe looked; and: Foy faid,. 
is Rok Ins guns From. 


Mr. Caldbeck, Toy. 8 conduRt is nothing wo Mr, 
Fuagerald. 


Court, Was he not iel by Mr. ELF | 
directions? Where was _ Fitagerald ? 15 


Andrew Gallagher. 'He was within a yard of 
Mc. Donnell. The witneſs aſked to ſee the con- 
ſtable; they anſwered, that they had a conſtable 
and a warrent, but they would not ſhew it. This 
was before Mc. Donnell was brought dowa, and 
before that he had begged to be brought before 
a magiſtrate. They ſaid, they would bring the 
witneſs to Sligo. He anſwered, he was very well 
ſatisfied; he had ſome friends there who | would 
go bail for him. When Mo. Donnell was tying, 
Mr. Fitzgerald held his ſwitch over him, and ſaid, 

* Damn you, you cowardly raſcal, I long have 
wiſhed to have a ſhot at you, but I have you now, 
and ſhall take care to puniſh you.” He alſo in- 
ſulted - Hipſon—he ſaid, be had ſomething 
againſt him, and would take care to puniſh him.“ 
Mc. Donnell aſked to ſee the warrant, - Foy or 
Fulton ſhewed ſome paper, but would not let him 
look at it.—He aſked to know the crime with 
which they were charged, He, Mc. Donnell, 
aſked to be brought before « magiſtrate—it was 
then only four o'clock—Colletor Browne and 
Mr. Bollingbroke were at General O'Donhell'>+—- 
they could be there in half an hour with eaſe, if 
permitted to ride. Mt. Fitzgerald ſaid, ** he'd 
think of it,“ but immediately after, ordered them 
to be brought to Turlogh, and ſoid, * he had 
_ and would take care of them.” —They 12 
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made to walk through a fard. e 
was brought out and tied to Me. Donnell. ile 
he, Lemon, was tying, the witneſs told M Mul- 
len who was tying bim, that © he was a def- 
te loqking man, and he could have no luck 
or his meddling with the clergy.” Lemon was 
not long tied. The witnefs told Mr. Fitzgerald, 
that the prieſt © had done nothing” Mr. Fitz- 
ſaid, he, the prieft, was a great rogue” 
—the witneſs told him, there was another prieſt 
in the houſe hearing confeffions;, and on his being 
brought out, Mr. Fitzgerald then ordered Lemon 
the prieft to be unbound—he did this at the intrea- 
ties of his own party. Mr. Fitzgerald and his party 
were debating, and delayed in confuſing until it 
grew night fall. Mr. Fitzgerald, Andrew Craig, 
and Rabinfon confulted together. One time it 
was determined to bring them to Mr. Bolling- 
broke's, another time to Turlogh, for as it was 
late they might be reſcued. They were all tied 
together until it was found that Mc. Donnell could 
not walk, from a wound in the calf of his leg. 
Their horſes were then * bur Mr. Fitzge- 
rald on ſeeing them, ſaid, they were too good = 
horſes, and ordered that Hipſon and the witn 
fhould walk, and Mc. Donnell ride. Mc. Donnel 
was then ſet at liberty—he meant by at liberty, 
looſe, and Hipſon and the witneſs were again tied. 
Two men led Mc. Donnell's horſe — afterwards 
Andrew Craig, -who was on horfeback, led it. 
It was then nearly dark—there were. betweerr two 
and three hundred men, who almoſt all had guns. 
The witnefs and Me. Dormelf and Hipſon had re- 
ceived very ill uſage. He, the witneſs, begged to 
get a drink of water. He had not breakfaſted—He 
was told'No—and Fulton faid, Damn them, drive - 
them on.” They were compelled to wade through 
| a ſtream, 
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a ſtream, and the witneſs ſtooped and took a drink 
cout of it in the palm of his hand. Mr. Fitzgerald 
was at the head of the E They were brought 

ta the houſe of Turlogh. It was debated what, to 
do with them. One Robinſon ſeemed to have 
great influence over Mr. Fitzgerald. Upon his 
advice it was determined to let them ſtay till morn- 
ing. They required to ſee the warrant, Mr. 
Fitzgerald then 'brought in a bundle of papers, 
which he called warrants, and called in a man of 
the name of Fulton, who having come in, Mr. Fitz- 
gerald ſaid, there is your warrant, and there are 
your priſoners. This was in about à quarter of 
an hour after they had come to the houſe of Tur- 
logh. M Ponnell begged to ſee the warrants. 
Mr. Fitzgerald ſaid, No, you will ſee them time 
enough.” Mr. Fitzgerald ſtaid ſome time in the 
parlour, and then went down from them. In about 
an hour after he ordered them to be brought up 
ſtairs; they were brought into a ſmall room on 
the ſtair- head; four men were with them; they 
were intended as a guard on them. There was a 
fire and a piece of candle in the room. The wit- 
neſs ſat on a ſhort little form, which contained two 
of them. Mr. Fitzgerald did not come up until 
the fire was lighted. Scott, one of Fitzgerald's 
ſervants, came up and told M*Donnell he was 
ſorry to ſee him—he could bring him a bed to 
ſtretch on, or wine and water. He brought up a 
bed. Mr. Fitzgerald came into the room ; the 
witneſs and Hipſon were fitting on the form ; they 
had laid a bolſter, which came up with the bed, on 
the form. Mr. Fitzgerald offered to bring M*Don- 
nell any thing he ſhould chooſe, and to taſte 

it before him; “ but as for theſe vagabonds, 


(meaning Hipſon and the witneſs) how dare hey 
, ; : p | Ve 
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„ 
have ſuch a ſoft ſeat? - and ordered the bolſter to 
be taken from them. Mr. Fitzgerald then went 
down, and the witneſs ſaw him no more that night 
He heard him very frequently. He heard him 
call ſeveral people bs their names, as a ſerjeant 
calls men on a parade; and he heard the men 
drink his health. Afterwards a party came up to 
relieve the guard, and they regulariy relieved each 
other. They remained priſoners all night. Mr. 
Mc.Donnell ſlept ſome time. The witneſs waken- 
ed him. The witneſs never had ſlept at all. Hip- 
ſon had ſlept a little. The witneſs faid it would 
ſoon be day. There was a pane broke in the win- 
dow, which obliged the witneſs to ſhut the ſhut- 
ters; he was obliged frequently to ſhut them from 
the cold. He heard Mr. Fitzgerald call Scott— 
and call the roll, as he had heard it before; and he 
heard them drink as before; this was about five 
o'clock in the morning; the day near clearing. 
The window is not immediately over the hall-door ; 
it is above it, on one fide of it. At day he faw a 
number of men regularly drawn up, to the num- 
ber of twenty or thirty. He ſaw Andrew Craig 
and James Foy ſettling them. Mr. Fitzgerald and 
Mr. Brecknock came to the flag of the hall-door ; 
through the broken pane he heard them converſ- 
ing; they ſpoke in French, atterwards in Engliſh, 
but he could not hear what they ſaid, but the 
names of himſelf, Mc. Donnell and Hipſon were 
ſeverally mentioned. He heard at that time no- 
thing more than their names. Mr. Fitzgerald cal- 
led over ſames Foy and Andrew Craig, who were 
ſettling the guard, and ordered them to move a 
little higher, about ten or twelve yards above the 
houſe. There was ſome other converſation, which 


he did not hear. As ſoon as the guard were ſet- 
tied, 


. 
tled, Mr. Fitzgerald gave them, Foy and Craig, 


orders,“ If they ſaw any reſcue, or colour of a reſcue, 
be ſure they ſnoot the priſoners, and take care of them.” 


By the direction of the Court, Gallagher repeat- 
ed tis laſt part of his teſtimony; and at the de- 
lire of one ot the Jury repeated it a third time.] 


When theſe orders were given, Mr. Fitzgerald 
faid to Mr. Brecknock, “ Ha! we ſhall ſoon get 
rid of them now;“ and Mr. Brecknock replied, 
„Oh, then we ſhall be eaſy indeed.” After the 
guard was ſettled, Mr. Fitzgerald called back An- 
drew Craig, and when Craig came within about 
ten yards of him, he, Mr. Fitzgerald, ſaid, An- 
drew, be ſure you kill them—Do not let one of 
the villains eſcape.” Andrew anſwered, ** Oh, 
never fear, pleaſe your honour.” There was no- 
body then with the witneſs, Mc.Donnell and Hip- 
ſon, but Fulton. A man came up to the witneſs 
and faid, he was ſent by Mr. Fitzgerald's directions 
for Fulton; Fulton went away, and the man ſtaid 
with him. The witneſs looked out again, and ſaw 
Mr. Fitzgera'd and Brecknock along with him. 
Fulton then returned, and ſaid, You muſt be 
tied and brought off to a magiſtrate.” It was then 
a few minutes before ſeven o'clock, for they were 
brought down exactly at ſeven by his watch. Hip- 
ſon's right arm was tied to his left one, by a ſmall 
kind of cord which the weavers call trams. Mc. 
Donnell ſaid it was hard to be ſo near Caſtlebar, 
and not to be brought there. He defired to know 
where he was to go to. Mr. Fitzgerald faid, he 
would ſoon know, that. the conſtable had direc- 
tions. Mr. Vc. Donnell was put on horſeback, one 
lohn Murphy leading his horſe by the head ; Mur- 
phy bad the bridle in his left, and a ſword in his 
tight hand. The guards were in fours and fives ; 

there 
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there were four or five of them before the witneſs ; 
Mr. Mc.Donnell immediately behind the witneſs, 
He knew of the guard John M*Mullen, ſohn Ful- 
ton, William Fulton, one Uing or Ewing, one 
Wall ce Kelly, William Kelly, and Andrew Craig. 
2 Foy left the houſe at Turlogh with them. 
e did not know whether Foy continue! with 
them or not. James Maſterſon was not with thein. 
One David Simpſon was of the guard. They hal 
not gone above fifty or ſixty yards from the houſe 
of Turlogh when he heard Mr. Fitzgerald cry 
Hollo. He ſaw James Foy then follow them. The 
witneſs had thrown his eyes conftantly about him. 
He heard Craig order the guard to halt. Jame3 
Foy then came up from converſing with Mr. Fitz- 
gerald and ſpoke with Craig for near five minutes. 
Foy walked with them. The witneſs cannot tell 
how far. The guard walked on with the witneſs, 
Mc. Donnell and Hipſon, for about four hundred 
yards from-the houſe at Turlogh, till they came to 
a place called Gurtnefulla. 1 he witneſs was ve- 
ry watchful in conſequence of the direction he had 
heard Mr. Fitzgerald give. From the time of the 
witneſs's quitting the houſe at Turlogh, he had 
been ſure of death. He looked towards the rear 
and ſaw them in motion, and heard a ſhot, which 
from his confuſion he thought to be fired by one 
of the rear guard. And he was ſtill fully fure it 
was one of the rear guard. Before he had fecen 
this ſhot he ſaw Andrew Craig ſhove a perſon ; 
and he believes the perſon whom Craig ſhove 
was the perſon who fired that ſhot. He heard the 
ſhot immediately after ſeeing Craig give the 
ſhove. And he then heard Andrew Craig ſay, 
There is a ſhot. They are reſcuing. Shoot them. 
Immediately then he ſaw a ſecond ſhot fired 
3 2 from 
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from the rear. He then threw up his eyes to- 
wards Mc. Donnell, and ſaw his mare working as 
if from the noiſe. His arm was waving as if 
broken. He then ſaw another ſhot fired at Hipſon, 
which kit him in the left fide and paſſed through 
his body. And he believes by the fall, Hipſon 
broke the chord which tied the witneſs and him 
together. He could not be ſure who fired that 
ſhot, but thinks it was a tall man whoſe face he 
did not know. A man within about half a foot 


of him preſented his piece at him. And he ſaw 


a ſhot come from the rear guard and hit that man, 
and wound him, and the man's, piece then went 
off and wounded the witneſs in his arm and paſſed 
along his coat. Three or four more ſhots were fired 
at the witneſs and Mc. Donnell. He ſtill kept 
looking at Mc.Donnell. He faw Murphy ſtrug- 
ling with the mare on which Mc. Donnell rode, 
He turned Mc.Donnell's breaſt to the party. The 
mare plunged and Murphy was thrown down, 
Mc Donnell then galloped off, crying murder, 
and for mercy. The witneſs ran off after him 
for forty yards or thereabout. Some of the party 
cried out, © God damn their ſouls, they are ef- 
caping, why do you not ſhoot them?“ There 
were ſeveral ſhots fired at the witneſs in the forty 
yards that he ran. One of the ſhots was very 
remarkable. He was ſure it was from a blun- 
derbuſs, from the manner in which the road 
was torn up. The witneſs threw himſelf into a 
ditch with his heels uppermoſt and lay as if dead. 
He ſaw the party purſuing Mc. Donnell, and 
ſwearing moſt ſhocking oaths, they will eſcape. 
When he thought they were all gone by him, 
he looked about him in hopes to eſcape through 
the fields. He crept over the wall in as low a man- 
ner as he could. He ſaw ſome of the party 
| 5 rund 
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round Hipſon. He ſaw Cox and Maſterſon there, 
and a man on a grey horſe. The witneſs thought 
to get down to the water and eſcape by — 
He ſaw Richy Law on Mc. Donnell's horſe. 
Law cried out, O you may now return, for by 
God he is dead in earneſt. The next perſon he 
ſaw was one Huſton, who uſed the ſame words. 
Some more of them returned and aſked where the 
fellow with the blue coat was. The witneſs wore a 


blue coat. By God, ſays Saltry, here he fell into this 


buſh, and it he had not life he could not move ; they 
then leaped over the wall, and ſome of them 
leaped over the witneſs, but the attention of one 
of them being brought back to the road, he ſaw 
the witneſs, which as ſoon as the witneſs perceiv- 
ed, he begged his life. The witneſs was then 

brought to the road ; William Fulton, who had a 
blunderbuſs in his hand, was for putting the wit- 
neſs to death ; the witneſs begged of Huſton to 
protect his life, who ſaid he could not interfere, 
and rode off from him to the houſe at Turlogh. 
He ſpoke inextremely moving terms to the guard, 
ſome of them pitied him, others inſiſted upon his 
going to the houſe at Turlogh, and he went back 
there againſt his will. As he went, the witneſs 
ſlipt himſelf before Cox, ſo as to fave himſelf 
from being ſhot from behind. As he came towards 
Mr. Fitzgerald, he ſaw Huſton gallop off towards 
Caſtlebar ; when he came up to Mr. Fitzgerald, he 


fell _ his knees, and begged to be ſpared for 


the ſake of his long family. Mr. Fitzgerald bid 
the witneſs get up, for © I may be moved; leave 
off your” womaniſh tricks.“ When the witneſs 
was brought into the parlour, he ſaw Me. Connell, 
the man who was wounded, and who ſhot at and 
wounded the witneſs, and ſomebody taking down 
what Me. Connell ſaid. They ſtopped, and Mc. 
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Connell was taken up ſtairs. Mr. Brecknock ſaid 
in Mr. Fitzgerald's preſence, that this was a very 
heinous affair; that the witneſs could be puniſhed 
for being guilty of ſo heinous a circumſtance as a 
reſcue—Mr. Fitzgerald ſaid he had ſent for a ſur- 
geon, Mr. Lindſey, and for a coroner ; the ſurgeon 
to look at the man that was wounded, and at his, 
the witneſs's arm. Mr. Fitzgerald then went out, 
and ſhortly after returned. I here was a kettle in 
the room. Mr. Fitzgerald ſaid to the witneſs, he 
had better drink ſomething—by the ſmell, the 
liquor was whiſkey. Mr. Fitzgerald brought it 
down—he heard Mr. Fitzgerald's health -drank— 
Mr. Fitzgerald returned, and aſked the witneſs, 
would he dreſs his arm himſelf? The witneſs ſaid, 
* No,” he would wait until the ſurgeon came, as 
he had no things to dreſs himſelf, and it would 
put him to double pain. Fitzgerald and Breck- 
nock went out and chattered in French. They 
returned, and ſeveral of the party came in, and 
ſhewed ſeveral of the places where they were 
wounded, Mr. Fitzgerald ſaid this is a very unfor- 
tunate affair, ſee what they have got by it, they 
have killed their own party, and hurt none but 
the unfortunate man above ſtairs—the witneſs 
aſſented to every thing they ſaid. Mr. Brecknock 
faid to the witneſs, ©* You are as guilty as if you 
had a gun, and reſcued yourſelf.” Scott had 
brought ſome water for the man who was wound- 
ed, and the witneſs drank of it, and alſo ſome 
wine and water, after he ſeen Mr. Fitzgerald drink 
le ſaw Scotch Andrew coming up on a mare 
towards Turlogh ; the mare was the ſame which 
had been met by the witneſs when he was brought 
priſoner to Turlogh—he heard Andrew ſinging 
a ſong, and crying © How are you lads? © high for 
the bloody North for ever.“ Mr. Fitzgerald ſaid * 
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would ſend for Mr. Baynes; he afterwards ſaid 
he had got a note from Mr. Baynes, that he was 
ill; he deſired the witneſs to write a note to his 
brother, which the witneſs did not, but ſaid he 
would write a note to his wife to make her eaſy— 
Mr. Fitzgerald faid he would ſend it by a woman 
to Caſtlebar. Mr. Fitzgerald and he had many con- 
ver ſations, the witneſs flattered Mr. Fitzgerald, and 
told him he wiſhed him to be his friend, for there 
was no man of ſpirit in the county but himſelf, 
meaning Mr. Fitzgerald; and the witneſs ſaid he 
loved a 'man of ſpirit. Mr: Fitzgerald then gave 
him vis honour that he would not proſecute him, 
and that when the magiſtrate came he would him- 
ſelf be bail for him ; and if, as he believed, it was not 
a bailable offence, if the magiſtrate would not take 
bail, he would contrive to let the witneſs eſcape. 
Neither the witneſs, nor Mc.Donnell, nor Hipſon, 
had any arms, nor could they have had any with- 
out his knowledge; nor did any perſon whatſoever 
make any oppoſition to their being taken before a 
magiſtrate. 


He was croſs examined by Mr. Calbeck. 
Hipſon had a gun when he left Caftlebar ; he 


gave it to one of the ſervants at Mr. Mc.Donnells. 
Hipſon was a ſhoemaker ; he had been formerly a 
dragoon. Mr. Fitzgerald ſaid he would ſend a wo- 
man to Caſttebar, becauſe he might naturally ſup- 
poſe, that ſome ill uſage would happen to his 
people from the conduct of that day. He fre- 
quently ſaw Mr. Fitzgerald's people in Caſtlebar, 
and he was ſure that not two days before this af- 
fair, Mr. Fitzgerald's people would not ſuffer any 
injury at Caſtlebar. The witneſs ſhut the doors of 
the houſe of Ballyvara; no ſhots ever were fired 

out 


( 88 ) 


out of the houſe; Mr. Hipſon's gun was not 
diſcharged there. They conſulted at one time to 
take them before Bollingbroke. He believes he 
never heard a word of a man of the name of Mur- 
phy having ſworn examinations againſt them. He 
could form no belief whether any ſuch examina- 
tions were ſworn. He had heard atterwards that 
ſuch examinations were ſworn, but could not tell 
whether there were or not; not having ſeen them. 
He could torm a belief of a fact not within his own 
knowledge, when a man of truth told him it, but 
not when he was told by perſons as inſignificant 
as himſelf. He believes that examinations were 
ſworn againſt him before a magiſtrate, and does 
not know but there might be warrants upon them. 
The reaſon that was given for their not going to 
Mr. Bollingbroke's, as it was too late, was not 
given until after they were brought to Turlogh. 
The witneſs, nor Mc.Donnell, nor Hipſon, did not 
agree to go to Turlogh. The party ſaid they 
would bring them to a magiſtrate, but did not 
name Mr. Bollingbroke at Turlogh. Robinſon 
was againſt their going that night. There was a 
centinel always upon them (Me. Donnell, Hipſon, 
and the witneſs). Ihe centinel was not Foy— 
Fulton, Newing, or Ewing, and Wallace Kelly, were 
centinels. Fulton was in the room, and did not 
hinder the witneſs from looking out of the window. 
His face was to the place of the pane ; he could 
ſee as well, but not hear as well, as if the window 
were up. He faw Mr. Fitzgerald perfectly, be- 
cauſe there was a little porch outſide of the door, 
and he ſtood outſide of he porch ; the window 


was at one fide of the porch ; the wall of the porch 
could not cover Nir. Fitzgerald from his view, his 
ſituation prevented it from covering him. The 
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witneſs could not tell whether Mr. Fitzgerald's 
party: were diſciplined, he never ſaw them perform 
the manual, or go through any manceuvres; ſeve- 
ral of them ſaw him looking from the window; 
they did not perceive it to be of any conſe- 
quence, whether he looked or not. The only rea- 
ſon he could give for his ſafety was, that the provi- 
dence of God was greater than their power. He 
knew that perſons could be co behind the 
walls, but he did not believe tht there were perſons 
there for the purpoſe of reſcuing him, Mr. Mc 
Donnell or Hipſon. Mr. Fitzgerald did give him 
wine and water. The. word ſettled made uſe 
of by Mr. Fitzgerald might mean zo puniſh them 
by law, but he did not believe that was Mr. Fitz- 
gerald's meaning. He believed, that the caſe which 
Mr. Fitzgerald faid was not bailable, was the 
murder which, happened in conſequence of the 
reſcue. He faw a great mob come to Mr. Fitzge- 
rald's houſe, but he did not fee chairs or tables bro- 
ken, or the houſe diſmantled ; but he ſaw doors 
broken. He himſelf was then ſafe. He remembers 
ſeeing Mr. Elliſon at Turlough. He could not re- 
collect the people who came to liberate him. He 
himſelf helped to look for Mr. Fitzgerald. There 
was a charge againſt him of a capital crime, but he 
did not believe that Mr. Fitzgerald could identify 
him. By the virtue of his oath the charge againſt 
him had no more effect upon him than if there had 
been no fort of proſecution againſt him; nor can. 
he form any belief whether any perſon could prove 
his being preſent at the affray in the gaol. 

Io a queſtion from one of the jurors, 

He anſwered it was impoſſible for them, the 
witneſs, M Donnell and Hipſon, toſpeure any 
perſon to reſcue them, for they were not permitted 
to ſpeak to any petſon. | * 
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Too a queſtion from the court, * 
He anſwered, that the party were taking the Lt: 
ſoners towards Sligo ; and from Caſtebar to Tur- 
lough is three miles. 


The Second witneſs for the Proſecution, W. Kelly, 


- 


examined by Mr. Patterſon. X 


The witneſs lived in February laſt in Turlough, 
the eſtate of George Robert Fitzgerald. James 
Foy came to him on the 20th of February laſt, 
and delivered a meſſage to the witneſs, that Mr. - 
Fitzgerald wanted a word with him, He went to 
Turlough, and faw Mr, Fitzgerald. He ſaw him 
in his own parlour, there were ten or twelve 
people with him. There were fire arms, guns and 
blunderbuſſes in the room with him, Mr. Fuz- 
gerald told the witneſs that he had a warrant for 
Patrick Randle M*Donnell, Charles Hipſon, 
and the two Gallagher's. He deſired them to go 
to Mr. M Donnell's houſe, and take them priſo- 
ners, and if they ſaw them in the houſe to break it 
open, for the warrants allowed it; and if they 
made- their eſcape, or fled, to be ſure to ſhoot 
them. Before they ſet out each man got a glaſs 
of ſpirits in the parlour. They left Mr. Fitz- 
gerald in the houſe of Turlough. He ſaw Mr. 
Fitzgerald next in Ballyvary. Before he reached 
Ballyvary he heard many ſhots. Mr. M' Don- 
nell, Charles Hipſon, and Andrew Gallagher 
were in cuſtody of Mr. Fitzgerald's men when 
the witneſs came up. They were tied by Mr. 
Fitzgerald's directions; Hipſon and Gallagher 
were tied, and at firſt Mr. M*Donnell ; but he 
was afterwards looſed and put on his horſe. 
Mr. Fitzgerald did nothing, but ſaid- he was fond 
that he had them in cuſtody. He cannot * 
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what time they came into Turlough; they were 
there all night, they were ſent away between 
ſeven and eight in the morning—he was a ſtran- 
ger in the place, and did not know many of them. 
John Fulton, William Fulton, Andrew Craig, and 
David Simpſon were of the guard. Andrew Craig 
told him, he, the witneſs, was to be put in the 
front of the guard, and bid him not _to look be- 

* hind, or regard what paſſed, but go ſtrait forward. 
Before they ſet out, they received directions to g 
3p Mr, Bollingbroke's, and Mr. Fitzgerald told 
tem, that if any operation or reſcue happened, to 
ſhoot the priſoners. At about a quarter of a mile 
From Mr. Fitzgerald's, a man next to him, one 
M Connell, ſaid he heard a ſhot or two, and the wit- 
neſs heard Craig cry a reſcu The witneſs heard two 
ſhots more. He turned about, and ſaw Craig and 
Fulton fire, and ſaw Gallagher and Hipſon fall, 
and James M*Donnell fell alſo. He ſaw 
M' Donnell coming by him on the left hand 
ſide of the road, crying Murder! ſave my life 
and Craig cried he would have his life. He 
the witneſs followed him; and being light of 
foot came up firſt. He ſaw M Donnel ſtop- 
ped by a mam with a hatchet; and ſaw Craig 
"purſue him. A young man had hold af the 
mate, and Knox's boy brought him (M' Don- 
nell) a drink of water in a noggin, and then 
went into Knox's houſe to get him aſſiſtance. 
Craig then came up. and preſented his piece at 
M Donnell, and the witneſs cried Murdet! 
Andrew, do not hurt the gentleman more. Craig 
then ſwore he would drive the contents through 
his ſoul, and fired the- contents at him. M Don- 
nell did nat live fifreen minutes. Craig faid 
Long he deſerved that.” The arm that 
was next to Andrew. was not broken before the 
-ſhot. ' After the ſhot it appeared to be broken. 
| M 2 
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| fave his life Nobody had ever told him, that 
unleſs he told the truth he would” be hanged— 
ll} e never remembers to have faid to Moran, the 
lf 8558 that Mr. Fitzgerald was a gobd maſter, ” 
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3 lived on theauth of Fab- wich Mr. Fitzgerald. ns is 
He was ſent by Mr. Fitzgerald, on the day before 
M Donnell was ſhot laſt; to collect ſome men, the 
Tenants. He, Mr. Fitzgerald, wanted them 40 take 
M Donnell, Andrew Gallagher, and Charles Hip- 
ſon. He did collect them; and Mr. Fitzgerald's 
ſteward gave them ſome whiſkey, Mr. Fitzgerald 
deſired them to take them, M Donnell, Gallagher, 
and Hipſon, at the - peril of their lives, let, the 
| conſequence be 1what it would. Mr. Fitzgerald call- 
eld tote witneſs and ſpoke to him. He defied 
| +the witneſs to tell Fulton and M*Mullen to hoot 
the priſoners in the taking, and when they Were 
1 ſhot to bring in all heir nan * 
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"the Houſe, for it would be; a good Houſe for a 
Miniſter, Not; to wake 4 botched job of it as 1 
had often Bern before, far he, (Fi itzgerald him- 
ſelf,) _ would 80 and ſhoot, tim, (M Donnell, 
through the center of the heart, but t t he m 
ſtand iclear to ſave Fulton and M Mul They 
went to Me Donnell's, and found he had been 
there. There vow two common men in the 
Houſe. They took ſeven or eight guns from it and 
went to the bridge, from whence they ſaw Mc Don- 
nell, Andrew... Fuer. and 1 Lat on. a 
hill. The men were for going down to ti 
them. The witneſs bid them come back. Some 
of the party aſked him. if he had natural feeling, 
or was. he a coward? The witneſß ſent a meſſen- 
ger to Mr. Fitzgerald, and told bim he would 
2 to Breafy. „Mr. Fitzgerald was not at. Tur- 
Tough.;\, The witneſs underſtopd that; Mr. Fuz- 
rald was another 2 in of them. 
e wikneſs went home to et .a Horſe. He te- 
ceived a weſſage that Me 1 and his party 
rrp Seu t Ballyvara. He ſet off and: found 
them; and Foy ſaid, now 45 are joined, whg- 
ever has a mind not Ni ſſiſt, let him lay down 
> bis arms. Seven or eig were then fired at 
the Houſe of Bal . — Mr. Fitzgerald was about 
200 yards off, in a polls,” in, diſguiſe on horſe- 
back, in a common man's cat. — was no bo- 
dy with him but Scot. | After the ſhots a meſſage 
came up from Mr. Fitzger rald, to know what they 
were doing. The conſtable and others then broke 
the doors 3 went in and took Mc Donnell, 
Galla gher and Hipſon. Me Donnell. aſked to 
_ be . before a juſtice. Mc Donnell | was 
not tied, he rode upon his own . Before they 
went to the Houſe at Turlough, Mr ee 
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Pointed with his finger to his head, By Mr. 
itzgerald's defire the witneſs went for two 
of his own ſheep, from his, the witneſs's, own 
houſe, for the party's ſupper. la the morning 
the witneſs called up Mr. Fitzgerald, who bid 
him ſelect twenty of the moſt” active men amongſt 
the tenants. He did fo, and biought them to the 
hall, where ſpirits of whiſkey were given to them. 
Mr. Fitzgerald told him the affair was managed 
badly, that they were not let to go laſt night; the 
country would be up in arms, and his men would 
be ſhot ;—bur he had formed a plan to have the 
priſoners ſhot like dogs. His plan was, firſt to 
charge a gun with two fingers and a half of pow- 
der, and ſeven fingers of ſmall ſuipe ſhot; and 
then to fend a man on with that, who ſhould 
fire from the wall of the park, with directions to 
fire at and ſpare none. It would /marten them up 
to buſineſs; the party would think it a reſcue, and 
the ſmall ſhot would not damage them. Mr. 
Fitzgerald called in the. witneſs ; and Mr. Breck- 
nock brought a law book, Mr. Brecknock - point- 
ed out a place in the book, and ſaid, that was 
what be (Mr. Fitzgerald) wanted. Mr. Fitz- 
gerald looked at the book, and faid, or read in the 
book, that they were indicted for felony, and if 
any attempt was made to reſcue them, it was 
lawful to ſhoot them. Mr Fitzgerald defired him 
to go and move up the guard further, and deliver 
theſe direQions to them, which the witneſs did. 
Mr. - Fitzgerald defired the witneſs to go to 
Fulton, and tell him to ſhoot M*Donnell ; and 
Mullen to ſhoot Hipſon; and he would ſend Foy 
to ſhoot Andrew Gallagher, The witneſs anſwer- 
ed, that if Foy went, he would not go; and faid, 
that he, the witneſs, would get a man to ſhoot An- 
drew Gallagher. Shortly after the witneſs aſked 
| Chambers, 
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Chambers, would be kill a mun for him ? Chambers 
anſwered, he would not fot bis maſter's eftate.. 
The witneſs ſaid the charge in the piece, he 
would give him, would not kill a rat. Chambers 
replied what would kill a rat, would kill a man. 


The witneſs then drew it to ſhew him, and Cham 
bers conſented to go to Fulton and Mullen. As 


they went he deſired Chambers not to tell them, 
but he had a good charge. At the hall door 
Mr. Fitzgerald deſired them not to make 4 
botched piece of work of it, as was often done 


| before, for Mc Donnell and he could not live 


in the country together; and if Mc Donnell 
was not ſhot he would take his mare and quit 
the country. Mr. Fitzgerald defired the witneſs 
to go up and tie the priſoners. The witneſs 
ſaid he would not; he never tied any man. 
None. were tied but ſheep ſtealers and robbers. 
Hipſon and Gallagher were tied together, and 
Me Donnell rode on his mare. Murphy led him. 
ohn Fulton, John Mullen, David Simpſon, Kelly, 
rain, John Fohender, himſelf and Murphy, were 

of the guard. Foy was ſent after him, when he was 
about two hundred yards from the houſe, with 
a meſſage from Mr. Fitzgerald, that the witneſs 
had before talked of faving Andrew Gallagher ; 
that he might as well let the whole eſcape,—that 
no ſuch motion ſhould be made. The witneſs called 
to the guard to ſhorten their ſtep, but they did not 
mind him. A ſhot was fired about two or three 
hundred yards from the deer-park-gate, by one 
of Mr. Fitzgerald's party. One Nelly, or Lelly, 
a clerk, who had drawn leaſes for Mr. Fitzgerald, 
fired that ſhot, That was the ſhot which was to 
ſmarten the party up to bulineſs, - The witneſs 
got directions before, when that ſhot was fired, 
to cry out a reſcue, and he did fo. Hipſon was 
| ſhox 
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ſhot by Mullen, Chambers fired. -One of the 
men of their own party had a ſpleen againſt ano- 
ther, and, as the witneſs ſuppoſes, took an op- 
portunity, and killed their own man, The wit- 
neſs ſaw Mc Donnell's mare rearing in Murphy's 
hand; his breaſt towards them.—Three of the 
party fired at him ;—believes Fulton to be one of 
them; the ſhot took effect, for the witneſs ſaw 
one of his (Mc Donneli's) arms flinging as if 
broke. Mc Donnell fled towards Kilnecarra, The 
witneſs does not know whether he (Mc Donnell) 
was ſtopped or not. The witneſs went to a {hoe- 
maker's houſe, and borrowed the ſhoe-maker's 
mare, and purſued Mc Donnell. The witneſs 
overtook him. Fired at him. He was ſhot 
dead. —The party left Gallagher behind. Some 
others of the party took Gallagher home to Tur- 
lough. Gallagher had got home before the wit- 
neſs, The witneſs met a man who had Mc Don- 
nels mare, whom he ſent to know what was to 
be done with the dead bodies. The witneſs ſaw Mr. 
Fitzgerald, who ſaid, they had made a bad job to 
leave Andrew Gallagher alive to hang them al! ; 
That muſt not be. Gallagher ſhould be ſeat to a 
juſtice and ſhot on the road; the witneſs ſaid he 
would not do it, they ſhould kill him firſt. He 
(Gallagher) had made a penetrating ſpecch, and 
if Mr. Fitzgerald did not pity him, to pity his 
wife and children, for his children would be fa- 
therleſs, and his wife a widow. The witneſs at 
length ſettled with his maſter to ſend Gallagher 
to Huſton's, The. witnels's reaſon for ſaving 
Gallagher was his friendſhip for him,—Gallagher 
had inoculated his children, and given them me- 
dicines for nothing. The witneſs knew of other 
attempts made upon Mr. Me Donnell by Mr. 
Fitzgerald, one in particular immediately previous 
to thelaſt aſſiaes. RY 

N Mr. Burke 
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Mr. Burke objected to any evidence of a fact 
of which Mr, Fitzgerald was - before tried and 
acquitted, — for the acquittal amounts in law to a 
concluſion unqueſtionab e, that the Priſoner was 
totally innocent of that fact; therefore, no infe- 
rence of Malice could be drawn againſt the Pri- 
ſoner, for a fact, which the law, by the acquit- 
tal, has pronounced he did not commit; and it 
is a violation of that principle of Crown-law 
which ſays, that no man's life ſhall be twice in 
danger. for the ſame offence, to permit Evidence 
of a matter of which he has been before acquitt- 
ed, to be blended with the evidence uſed in ſup- 
port of the charge in the preſent indictment; for 
ſhould the Jury find him guilty, it cannot be de- 
termined whether the foundation of their Verdict 
was merely the Evidence of the Charge in the 
preſent Indictment; or whether it might not be 
founded on the Evidence of the Charge, of 
' which he was before acquitted, and in that event, 
he would be convicted on the Evidence of a Fact 
of which he was before acquitted. | | 

The Court over-ruled the objection, declaring, 
that a witneſs had a right to give evidence of every 
thing that ſhewed Malice in Mr. Fitzgerald, 

Andrew Craig. The firſt attempt he knew of Mr. 
Fitzgerald, upon Mc. Donnell, was ſhortly before 
the laſt aſſizes, on the day that Mc. Donnell paſſed 


by the pound, and had a converſation with Mr, 


Fitzgerald. Shortly after, Mr. Fitzgerald deſired 
the witneſs to charge a inuſket with ſlugs, for he, 
Mr. Fitzgerald, wanted it to ſhoot otrers ; the 
witneſs did ſo, and then went to ſhoot —_—_— 
When he returned he was aſk-d by Mr. Fitz- 


gerald, if Mc Donnell had gone by —He told Mr. 
i 


itzgerald he belived not. I he witneſs then went 


into the ſcullery and drew the charge out of 
the muſket he had loaded for Mr. Fitzgerald, and 


put 


1 


put in a little turf, and chewed paper inſtead of 
the balls. He went home to his own houſe in the 
evening, and found one of his children burnt. 
He returned to Mr. Fitzgerald's to get ſome white 
lead and oyl, to put to his child, and went to 
the hay · loft for that purpoſe. He heard the two 
Mc. Donnells ride by, talking of peace and quiet- 
neſs. He ſaw a maa from the corner of the houſe 
ſhoot at Mc. Donncll; and he ſaw that man return 
to Mr. Fitzgerald, and heard Mr, Fitzgerald ſay to 
him, „Good night, my faithfal friend Foy.“ 
When the witnels came from the itables, Mr. 
Fitzgerald aſked hin what he had been doing? 
the witneſs ſaid, ne had come, leſt any thing was 
amiſs amorgit the horſes. Mr Fitzgerald aſked him 
if he had heard a ſhot. The witneſs ſaid not. When 
he came the next morning to Turlough, he was 
aſked by Me Fitzgerald if he had heard any news? 
The witneſs ſaid he had heard very bad news; 
that Mc Donnell was ſhot paſſing by the road three 
inches into his head. Mr. Fitzgerald faid, “damn 
the drunken ſcoundrel, he has been hurt by ſome 
of his own party.“ Mr, Fitzgerald winted the wit- 
neſs. to ſwear that Mc. Donneil had fired the firſt 
ſnot. The witneſs refuſed it, ſaying “ no, let the 
man who fired it ſwear.” A ball happened to be 
found on the road, which was preſerved, and ſome 
holes on the houle ſhewn as marks of ſhooting. 
The next attempt he knew upon Mc. Donnell was; 
He and Fulton were directed to go to Chancery 
Hall. They went there nine or ten times in order 
to ſhoot at Mc. Donnell. One night that they 
went there, three of the windows were open, and 
Fulton ſaid, © Bad luck to you, who left the win- 
dows open if you knew what we were about.“ 
Another night, Fulton ſeemed very dull; he ſaid 
his father had Joſt every thing by coming into 
that country, and if he (Fulron) did not ſhoot Mc 

Donnell, 
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Donnell, Mr. Fitzgerald would turn them off; but 
that he would rather loſe every thing than ſhoot a 
man. The witneſs told him there was a way to 
ſettle all that, which was to fire in at the windows 
when nobody was in the room, and it would be 
talked of as an attempt upon Mc. Donnell. Fulton 
did fo, and the witneſs rode off and told Mr. 
Fitzgerald that there was bad news; that Fulton 
had fired into Mr. Mc. Donnell's houſe, and the 
witneſs was afraid he was taken. Mr. Fitzgerald 
ſeemed rather to bemoan the loſs of a gun and 
caſe of piſtols, that Fulton had with him, than 
Fulton's being taken. He knew of another 
attempt on Mr, Mc. Donnell, He (Fitzgerald) 
ordered him to go to Keelogues and ſhoot Mc, 
Donnell out of a brogue-maker's houſe. On an- 
other occaſion he had directed Mullen and Fulton 
to ſhoot Mc. Donnell. At one time when the wit- 
neſs objected to doing this kind of buſineſs, ſay- 
ing that he was a man who had a family, that he 
had a good character, and the affair would come 
to light; Mr. Fitzgerald ſaid, ſince he was ſo de- 
licate, to ſend Murphy to him, that he might 
ſend him to Capperary Houſe where John 
- Chawner was to bring Me. Donnell. Chawner 
lived with Mc, Donnell as a ſportſman. Chawner 
had formerly lived with Mr. Fitzgerald. 


He was croſs-examined by My. Owen, 


It was ſince he came to goal that he reſolved to 
give evidence, He had made his eſcape. He was 
taken near Dublin. He could not tell how long 
ſince. Nobody prevailed with him to make his 
confeſſion, He could not tell why he did not make 
it defore he was taken. There was no meſſage ever 
ſent to him about it. He never had any converſa- 
tion with the Attorney General. Never ſaw him but 
at the laſt aſſizes, and at Mr. Conolly's once hunt- 


ing. 
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ing. No perſon ever ſpoke to him about confeſſing. 
Mr. Fitzgerald told him he had warrants. Breck- 
nock pointed out the place in a law book. Mr 
Fitzgerald ſaid it was an act of parliament, and 
that it was lawful to ſhoot people when indicted 
for felony. The witneſs did not know whether they 
had a warrant or not. Mr. Fitzgerald appointed a 
place to ſhoot Mc. Donnell and the other priſoners 
when the re/cue ſhot, as he Mr. Fitzgerald called 
it, ſhould be fired. The witneſs could have killed 
Gallagher himſelf, but he wiſhed to keep his 
hands clean. When upon other occaſions he has 
had ſcruples, Mr. Fitzgerald had repeatedly told 
him, that he ought to obey his, (Mr. Fitzgerald,) 
his maſter's orders, and that no judge or jury 
would or could find him guilty for ſo doing. The 
witneſs had hopes of being ſaved on account of 
his evidence. 


Fourth witneſs for the proſecution, 
The Rev. Mr. ELLIsox examined by Mr. Dary. 


He took the information of Andrew Crai 
about a month ago. Before that, he had taken his 
- confeſſion. The goaler had told him, Andrew Craig 
wiſhed to fee Mr. Cuff, James Brown and the 
witneſs, and would tell nothing, till they all were 
together. Mr. Ormſby was preſent. Andrew con- 
felt in much the ſame manner, that he had that day 
given evidence upon the table. He ſaid, he hoped 
it would be for the good of his ſoul, and that he 
hoped Mr. Cuff would makeintereſt for him. There 
was no promite whatſoever made him. Mr. Cuff 
told him; if his conduct deſerved any mercy he 
would apply for him: but, there was no promiſe 
whatſoever made. He took Mr. Thomplon with 
him, upon another occaſion, that he migut have a 
reſpeQable witneſs, When Andrew ſwore the in- 
formation there was no promiſe made to him. 


He 
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He was croſi=examined by Mr, Stanly. 


Craig had made his confeſſion before the aſſizes. 
One Heeny, a man of his (Craig's) own chuſing, 


drew his confeſſion. He had not returned his con- 


feſſion to the Clerk of the Crown. He had kept it 


until the Attorney General came to Caſtlebar, and 


then gave it to him; and the Attorney General 
afterwards returned it to the witneſs. He had 
kept it ever ſince, He never had compared the 
confeſſion and information: bur from his memory 
they correſponded. The information was written 
by his Clerk. He left his Clerk to take down the 
information in writing. The witneſs examined 
Craig, over and over, again by the written exa- 
minations. The witneſs apprehended Mr. Fitz- 
gerald, the day Mr, Mc. Donnell was killed. 
He alſo apprehended Fulton. He did not examine 
him (Fulton) at the time of apprehending him. 
The Gaoler went from the witneſs for the war- 
rants, if Fulton had any, and brought a perſon 
to be witneſs of his conduct. The Gaoler brought 
ſeveral papers, (which the witneſs now produced ;) 
three of the warrants, he believed, were ſigned by 
Alexander O'Malley. He had ſcen his hand-writ- 
ing as a Juſtice of Peace. One of the warrants he 
was ſure was the hand-writing of Mr. Boling- 
broke. He was not ſure whether the name 
William Fulton inſerted in the warrants, was or 
was not Mr, Fitzgerald's hand-writing ; but be- 
lieved it to be his hand- writing. 


Fifth Wieſe. = _ 
The Rev. Thomas Thompſon examined by Mr. Bloſſet. 


He knows Andrew Craig. He ſaw. him in the 
gaol with Mr. Eilifon, in company with the 


Gaoler and the Clerk, who took his depoſition 


fairly 


F 
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fairly. There were no promiſes made to him. 
He heard Craig make a verbal confeſſion; and it 
was the ſame with the written one. The witnefs 
had applied to the Attorney General, both per- 
ſonally and by letter, to know if he was to pre- 
pare Craig for eternity, and the anſwer he re- 
ceived was, that he was; and the witneſs at all 
times told Craig ſo, and Craig always adhered to 
the ſame ſtory. 


He was croſs-examined by Mr. Calbeck, 


It was natural to ſuppoſe, that he (Craig) was 
agitated by hopes and fears of life; and the wit- 
neſs dared ſay, he might have been ſo. 


To a queſtion from one of the Jurors, 


He ſaid, he never heard, that any perſon made 
him (Craig) a promiſe of any thing to induce him 
to make his confeſſion, He knew that one of the 
perſons alluded to, had deſired him to tell Craig, 
that he made him no promiſe, nor gave him any 
hopes. The perſon the witneſs, now alluded to, 
was Mr. Cuff. 


Here the ProsecurTION cloſed. 


Mr. Calbeck roſe to ſtate a Caſe, and Mr. Baron 
Power objected to it as being dilorderly. 


The Chief Baron ſaid, that he did remember in 
the caſe of the White Boys, on a Special Com- 
miſſion, Lord Chief Juſtice Clayton, Mr. Juſtice 
Lill, and Mr. Juſtice Malone did permit a Caſe 
to be ſtated, but not as @ matter of right, but 
as a matter of favour. 

Mr. Baron Power when at the Bar, never had 
ſeen it practiſed; when on the Bench never had 
ſuffered it, and he did not think he could now 


rmit it. 
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Mr. Calbecł ſaid, that it was done in the caſe 
of the Hearts of Steel. 


Mr. Baron Power told him that he was miſta- 
ken; but he believed not wilfully. He the Baron 
had himſelf far upon that occaſion with Lord 
Annaly and the late Chief Baron Fofter. The 
late Chief Baron Burgh had ſpoken very ably as 
to points of law, but there was no attempt of that 


ſort. 


The Priſoner then went into his DEFENCE, 


Jobn Scott, the firſt witneſs therein, was examined 
by Mr. Calbeck. 


He lived at Turlough with Mr. Eitzgerald.— 
Alexander O'Malley is a Juſtice of Peace for the 
County of Mayo; on the 18th Mr. O'Malley was 
at Turlough, and ſigned and ſealed the warrant 
then produced to him. 


He was croſs-examined by the ATTORNEY GENERAL, 


He was ſure that the name William Fulton in 
the direction of that warrant was not Mr. Fitz- 
gerald's hand-writing, William Fulton wrote his 
own name, and not the Priſoner. The name 
William Fulton was written before the Warrant 
was ſigned and ſeal ed by the Magiſtrate. 


The Clerk of the Crown, by order of the Court, 
then read the following warrant, 
| A war- 


(ws) 
NT, ſighed Alexander O'Malley, dated 
4 — N | 


County of Mayo } WHEREAS I have this day 
*. to It þ received information upon oath, 
— f Jon Murphy of Drina- 
nough in the pariſh of ' Killicommouge, baro- 
ny of Cavan and county of Mayo, that on the gth 
| oay of January laſt informant was commit- 
ted to Caſtlebar gaol, on a falſe 'oecaſion of 
Patrick Randal Mc Donnell of Caſtlebar afore- 
ſaid, where informant was neck-yoked by order 
of ſaid Mc Donnell, and no perſon allowed to 
bring him the common necefſaries of life, nor pen, 
ink or paper, during the ſpace of eighteen or twen- 
ty days; during which time, he was viſited, ſeveral 
times, by the aforeſaid Patrick Randal Mc Donnell, 
John llagher, Andrew Gallagher, William 
Melvin, Robert Metlan, and Charles Hipſon, all 
of Caſtlebar aforeſaid; all of which ſeverally, and 
repeatedly, threatened to take informant's life, if 
he did not ſwear, that George Robert Fitzgerald, 
Eſq; of Turlough, deſired, or rather commanded 
him to fire a ſhot at the aforeſaid Patrick Randal 
Mc Donnell. - Ar | 


That upon ſending his diſcharge to the gaoler, 
in whoſe care he was, who enlarged him, he was 
met by the aforeſaid Patrick Randal Mc Donnell, 
who moſt violently and feloniouſly ſeized him 
and dragged him back into the body of the gaol; 
and taking the keys from the gaoler, locked him 
in, carrying the key along with him to his lodg- 
ing, and ſo continued to keep informant in confine- 
ment for the ſpace of ten or twelve hours, without 
any order whatſoever; at the end of which time 
he brought a freſh committal againſt him, deli- 

| ; "WW | vering 


A WARRA 


Sig ie B'S, lawfully. kind a (ond. 
time, he open bring ſaid Patrick Randal Me Don- 
nell, and Hipion afarelaid, who frized him, 12 

| telling kin that he would lodge 

e no diſcharge rn d 49 5 15 75 
2 3 whl k ra | 
Aim of. Aches! Moran, age e and ale- 

houſe-keeper, in Caſtlebar aforeſi ng wh upon 
wor in His 


5 m, advanced with a 
„ ſwearing, by, G—9,. that he had a 


oe 8 wa np dee in wet 
upon w as. dra irs in 5 
and lodged war thr where there was a 


the aforclaid banditti placed over 
Ay him to creep. in under 
+. where 2 or guarded him 
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That the ſaid Patrick Randal Mc OP 405 
ſtrict orders to the aforeſaid guard or banditti, 
that in caſe there ſhould be any lawful demand 
made by informant, that they t take away 
bis life, and let thoſe that. = th uch a demand 
take his corpſe, which : informant believes they 
would 3 were it not for the interpoſition 
of the high Geri, that enlarged him. 


RE are therefore in his gag: name ſtrict- | 
| charging and and commanding you under-nam- 
855 8 ſight hereof, to apprehend the bodies 


8 Ns Pele ohn Gallagher, 
Mam elvis vin, * 
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8 * 
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of Caſtlebar in ſaid county, (oj ich laſt' m 1 55 
Hipſon commanded the g a panditti), 

ſeize informant, which they "4 

dragged him moſt 0 out of hi id 
each and every of Wr aiding, alifting, 7 
abetting one another. 


That the aforeſaid. ion Gallagher aided, 


aſſiſted and. abetted by the aforeſaid banditti, did 


then and there, moſt wantonly, wilfully and fe- 
loniouſly, fire a ſhot from a piſtof loaded with gun- 


powder and leaden ugs, or Jeaden ſhot, called 


ſwan drops, at informant,” with an intention to 
take away his life, without” ging any reaſon 
whatſoever; which treatment y perſiſted in, 
without intermiſſion, until- they * him in 
Caſtlebar aforeſaid. Upon which they b 

him to the houſe or lodging of Patrick Randal 
Me Donnell, into whoſe re they We 


ee e 8 
CG; 41. : i 4 0 
That the ſaid W Ne Mc RD; ofs 


fered him a reward of three hundred pounds ſter- 
5 if he would ſwear, or make affidavit,” that 


Robert Fitzgerald, Eſq; of Turlough, 
Gele or commanded him to fire 4 ſhot at him 
the ſaid Patrick Randal Mc Donnell; and finding 


that informant would by no means 'perjure him- 
ſelf for any reward whatſoever, that he the 'faid 


Patrick Randal M Donnell did, then and. there, 


make oath on the Holy Evangeliſts, that if infor- 
mant did not ſwear, or make oath, as he de- 
ſired him, that he would erect a gallows und 


kang him on the ſpot ; at the ſame time cs 
; __ | "6 We 7 


d accordi n ly, nd 


— 
4 


( 69 ) | 
for | a rof in order to to perpetrate or t his 
wicked 1 felomious"\ in — *. which 
fiid rope was brought unto” him by Hipſon 
aforeſaid. On fight of which informatit, *know- 
ing by common report, that the ſaid Patrick 
Me. ” Donnell was wicked and deſperate 
h to hang him, was put into bodily 
and fear of bis life; and more eſpecially as the 
ſaid Patrick Randal Mc Donnell is a Juſtice of 

the peace, and did wickedly und felonionſly' with 
a ſacted "oath, threaten to hang informant; and 
the more ſo, becanſe informaut well knew. that 
the ſaid Patrick Randal Me Donnell, then did, 
and ſtill doth, ” efiterthin and aſſociate 2 with a 
numerous afmed banditti;" forsthe purpoſe of an- 
noying the Jaws, to che great en the whole 
nt NN * WR, oh 1097 Y/ 
| 10 N Das „le us 5 „ 10 at 
best afe therefore in his men yt 8 9 ſtrict- 
chatging and commanding ydu, the underram- 
. ed,” on fight hereof, © to apprehend the body of 
Patrick Randal Mc 'Donnelſ,* Andrew Gallagher, 
John Gallagher, William Melvin, Robert Metlan, 
Alexander Mc. Dennell, and Charles Hipfon, and 
them, or any of them, ſo taken, you are to bring 
before me, eh ſome. other of hig*majeſty's juſtices 
of the peace for ſaid oounty, to be dealt with ac- 
cording to law. And for Jour ſo doing this ſhall 
be your ſufficient warrant. Given under my 
hand and ſeal, this A og, of February, ac 


* Signed, R' 4 0 
| ALEXANDER oMALLEY 


To all high and conſtables in ſaid 
county, eſpecially William Fulton and his 
FRY this to execute. Ka 
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bid get eng, oM lane Ae bis Stn 
4 e day nge ved, jnformation 
2 1 herr in tha 

— of barony Noce ond en 
ty aforeſaid, Sg on the twelfth.day of Decambes 
inſtant, between the hours of ſeven and eight of 
the clock iat abe night; ag this informant as dating. 
ICE A if 3 25 raty,- 41 the Feriſh ef- Hurt 
ar rr 3 and County or8laig, 
houſe Robert Fitage 
raid iq: * — to dle cine of, together 
him the unn annexed to lit, h Was A 
ad to ſer the dear af ſaid how, moſt forctr 
bl and nh oke open by three men. 
namely; Chasles:Hipſon, Cordweines; John Keefe, 
and! James Raffurty, /Yaompn,: all of Chancery 
Fall, in the pariſt of Turlaugh, hrung of Garma 
and cunty : aforefaid, which” ſaid laſt :- mentioned 
N Raffery ad a lighted, or kindled turf in his 
hand; with int&wei? to. ſer the ſaid houſe on 
informany yeuly-balieyes, had he not been 
there; and upon entering ſaid houſe, they im- 
mediately placed themſelves inſide of the door 


Nenn en hands. which they 


* Oi DEC 11991 Au win We A Ke „e LOG 
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| other of his. Majeſty's 


(rt) 


no ſooner bad done, than the aſore · mentioned 


Hipſon deſired his comrade, the aforeſaid Rafferty, 
to Him a candle, which they bad 
with them, and upon lighting ſaid candle, they 
made a general Teh, and finding nothing in 
faid houſe, they told this informant, that if they 
had met with any arts the 


. ptoperty e 
Robert Fitzgerald, Fiq; of Fog, that they | 


would have taken and catried them away. Infor- 
mant further faith, that they pur Him" in fuch 


dread and fear of his life, that fe abandoned faid 


houſe next morning, and further ſalti not. 


Tuxsz are therefore in his Majeſty's name, 
ſtriẽtſy charging and commanding you the under- 


named perſons upon fight hereof, to apprehend 


the bodies of Charles - Hipfon, John Keefe, and 
T 
n re me, or 
he ices of the Peace for 
ſaic county, to be dealt with according xo la 
and for you and every of you, fo doing, this ſhelf 
be your .ſufficiegt, warrant. Given under my 
hang and this 26th. Day of December, 
1756. a 3241 190 
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To all high ard | onfidbles in fad 


county, eſpecially #/iHiam Fulton and his 
aſſiſtants, this to ute. 


„ 
” — 
ä — 


3 1 1 — 
— —— — 5 e —— 
_ ” 


. „ 
2 » * 
4 4 


— 
r — — i 4 


— os 


(-112-.) 
4 1 — 
* - . 


. "wy 4% 4 ay 4% ws 8 * is , G 6 4 
144 4 — a . © # - « LEG , 
3445325: $7 } 2:55, 4 r K 41184-2008 4 
L . q L 7 » | * E 
John Scott was agartt examined on the direft by Mr. 
„ l 


lie was in the houſe of Turlough, on the 21ſt 
of February, when Hipſon, Gallagher, and Me Don- 
nell were going away; it was half paſt 8 when 
Brecknock came from his bed. Brecknock was 
not up, when they went away, he might have 


been up, befote the witneſs ſaw him. 


He was again croſs-examined by the ATTORNEY 
3 GENERAL. ob ry. eee 


He came from Bengal with Mr. Charles 
Lionel Fitzgerald, in the year 1141, He lived in 
the family ever ſince; there was no perſon preſent 
when Mr. O'Mealey figned the warrant, but Mr. 
O*Mealey, Mr. Fitzgerald, and the witneſs, the 
witneſs brought a candle. Ohe Paddy, Mr. 
O'Mealey's clerk, drew the warrant, Mr. Fitz- 
gerald's clerk was not there. The clerk wrote the 
warrants in the kitchen. When the witneſs brought 
in Fulton, Fulton put his own name in the 
warrant. Fulton writes a pretty hand. O'Mea- 
ley ſwore Murphy, and Murphy put his mark 
to the warrant; both were done in the kitchen, 
O'Mealey brought up the warrant and ſigned it 
in the parlour, The warrants were given to 
Fulton by Mr. O'Mealey, to execute. Fulton 
put them into his pocket. O'Mealey did not 
give them to Mr, Fitzgerald; *% » 


. | Second 
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the cafe of Whirebrend und Fenwick; yet when 
the great ends of public Juſtice require it, it may be 
and often hab beet done. In the caſe of the King 
againſt Daly, at Roſcommon aſſizes, the jury were 
diſcharged without the conſent of the — * for 
Crown, and without the cotifent of the pri- 
Tvnef, de was tried for murder. There was a ma- 
terial variance between the evidetice and the in- 
dictment, 48 ts the kind of death. The judge diſ- 
charged the jury after evidence given on both ſides, 
and ſent up a ne bill of indictment againſt Daly, 
Me. which he was afterwards convicted before 
Juſtice Kelly. Mr. Stanley himſelf had, in 
that caſe, moved ati arreſt of judgment, becatiſe 
the jury were diſcharged after evidence gone thro' 
and concluded. And contended, that though there 
were caſes where it had been done, where no evi- 
dence at all had been given with' the conſent of 
the priſcner, and in order to extend a legal advan- 
arid benefit to him, yet the it was illegal to 

do ſo after evidence on both fides was con _ 
But 4 mjofity of the 4 of Ireland ag 
that the jury were diſcharged, 450 che 
priſoner was 2 upon * authority of thoſe 
caſes, He truſted the Court would diſcharge the 
jury, and not ſuffer the Attorney Gerjeral to avail 
bimſelf of ſuch an as os on e 


gentleman at the bar. N 


Mr. Caldbeck ſaid, that the doditins waj fo Þ Eroag- 
ly laid down in Sir Michael Foſter's' R 
pages 342, 343, chu be ſhould only rad it fo the 


y flere, the Court r Mr. Caldbeck, and 
Baron Poiver (aid, 17 were to give an opinion at 
all, he thought he . 


13 4 | 
in Foſter allided, But whether they may take 


advantage of the mode of proceeding in evidence, 


or by motion in arreſt of judgment, he was not to 


direct. l 


Lord Chief Baron: When the indictment was 


formerly read at the aſſizes, Mr. Stanley then ob- 


jected to it, and he talked of demurring; and he 
was directed then by the Court to demur or plead; 
and on conſideration he pleaded. © F536 40 


Mr S:anley then ſaid he did not offer to demur, 
he only ſaid it was poſſible. the priſoner might de- 
mur- after. having before pleaded to an indictment 


for the ſame fact. He was not ſo ignorant indeed, 


but that he knew he could not benefit himſelf by 


a plea of Auterfois Arraign. 


Court. The objection is, that in treaſon the ac- 
ceſſorial traitor may object to being tried before 
the principal. If there be any thing in the objec- 
tion, a mode has been propoſed, and it has been 
declined by the Attorney General—the trial muſt 

Mr. St. George Daly opened the indictment.— 
Mr. Attorney General tated the caſe. | 


The firft witneſs on behalf of the proſecution, Mr. 
Andrew Gallagher, examined by Mr. O'Hara, 


He knew Patrick Randal M Donnell and Charles 
Hipſon. They are dead. He. was in company 
with them on the 2oth day of February laft, be- 
tween 7 and 8 o'clock in the morning, at Mr. 
M*Donnel!'s lodgings in Caſtlebar ; they proceeded 
to Liberty-hall—Chancery-hall was the former name 


of it—They went there by Breafy and Minola— 


that is a round—by Turlogh, Liberty-hall is my 
| | ve 


C75) | 
five miles from Caſtlebar by the other way it is 
eight miles—it is three miles further the reaſon 
of going that way was, becauſe they dared not go 
by Turlogh. M Donmell had not gone that way 
for half a year before but once or twice. They 
dreaded they would be ſhot at if they paſſed by 
Turlogh. They arrived at Liberty-hall, and ſtaid 
better than an hour. They were for returning 
home, but immediately before they ſet out, they 
ſent ſome people to watch leſt they ſhould be 
ſurpriſed. About 12 o'clock the witneſs urged 
M*Donnell to come away: leſt they ſhould be over- 
taken. When they had come within about a 
hundred yards of Ballyvarry, they ſaw two men 
of M*DonnelPs running to overtake them. They 
ſtopped to meet theſe men they were told by the 
men, that a party of about a hundred men in arms 
were about Mr. M' Donnell's houſe, and as they 
had not found him, they were going to ſet fire to 
the houſe. M Donnell ſaid, it was hard he ſnould 
loſe his houſe, and that it was probable there were 
people before as well as behind. The witneſs 
propoſed they ſhoald go: round near Swineford, . 
and take ſhelter at Mr. Ormfby's; or ſome. other 
perſon's. That they were well mounted, and 
could go on the hill, and ſee what they were 
doing. They went on the hill, and when they 
came there, they ſaw a great number of people 
ſome of them faid they ſaw Mr. Fitzgerald on 
horſeback - the witneſs did not ſee him then, but 


perceived that they were ſutrounded. They re- 
turned towards Killeen, They ſaw a number of 
men in arms on foot, and Mr. Fitzgerald and two 
others on horſeback. Theſe men began to run 
towards them, and the witneſs and his party gal- 
loped at a great rate to Ballyvarra. The witneſs 
preſſed to get to 3 ſaid _ 

2 tney 
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his party would ſtay in that; little town of Bay- 
varra. They went into a large honſo there belong- 
ing to Mr. e The witneſs went vp ſtairs, 
und ſaw Nr. Fitzgerald. from the window. He 
rode off at the head of one patty, and. the other 
party got round the houſe. The witneſs then 
eived Mr. Fitzgerald coming up, tall be was 
hid behind the / ſtables, Which are in the front 
of the houſe. Some of the men came up near 


ul | fired there were ſeveral” other , hats fired. The 
| | ſtable is about 30 yards from the houſe. He aw 


Mr. Fitagerald there; he knew bim though he 
| was diſguiſed 2 frize coat—he' was well 
| mounted. The witneſs aſked from the window 
I | what they wanted+*he was anſwered by David 


| Saltry, whoſe voice he | perfe&ly knew, that they p27 


wanted Me. Donnell, Hipſon, and the two Gal- 
laghers. The witneſs ſaid, it was the Girfh time he 
had heard any ſuch thing, if they had Warrants, 
they might ſtop from firing and he would give him- 
ſelf up. They ſtopped from firing, and for: a 
moment or two deſiſted from foreing the door which 
they had been breaking. There was nobody near 
the "witneſs but one Mr. Crofton, a prieſt, bo 
was hearing. confeſſions. The witneſs went into 
a little room where Me. Donnell wasmthere was 
a a Parcel of malt there he ſaid, It is - Four life 
they want, Me. Donnell, hide yourſelf in the — 
+) 4 | Ee 


1 

—he accordingly laid himſelf - dawn in the malt, 
and the witneſs caveed him with the malt. The 
witneſs was then going down, but before he had 
got down, the party had broken in the lower pan- 
nels,of the door, and ſame. of mem had got in. 
The witneſs called to ſend up the — and 
he would give himſelf up, for he was afraid to go 
down, Jom Fulton came up, and the witneſs 
gave himſelf up. thinking him a conſtable—when 

came down, a number came round, and among 
the reſt, one John Mc. Mullen, who was going to 
_ him, but Jahn Fulton ſaid, do not ilt uſe 

he gentleman, he is very quiet. The witneſs call- 
ed tq Hipſon to give himſelf up, and he did. fo, 
The. witneſs went down among a large party, and 
Mr., Fitzgerald got into his view. Foy abuſed the 


vuitneſe . he had a ſtick in his hand, and made an. 


offer of the ſtick towards Mr. Fitzgetald, who then 


wheeled out of the witneſs's view. The offer which 
Foy made with the ſtick, was a, fignal--Mr. Fitz 


retired behind the ſtables, though not. cloſt 

them, yet hid from their view. Mr. M Don- 
we as he believed, was hid in the malt. The 
witneſs ſaid he was gone off. When, Hipſon came 
down, Mr. Fitzgerald came galloping to them, 
He had a ſwiich ſtick in his hand, and by bis fide 
a ſhort gun. The party huzza'd in joy, that they 
had taken the witnels and Hipſon · Mr. Fitzgerald 
ordered them to be. tied together, and ſaid, he 
would take care to ſettle us. A party then came 
down in great triumph with Mc. Donnell, and a 
ſhout was continued for about ten minutes—Mr. 
Fitzgerald did not join in the ſhout, but he ſeem- 
ed well. pleaſed. When they, cried, long life to 
Colonel Fitzgerald, he, Mr. Fitzgerald, ſaid, 
„very Well-tie him—tie him,” Foy tied 


M; Donnell ta, the witneſs's left arm, ſo tight, that 
f ? wow TORT 11S] Mc. Donnell 
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Me. Donniell cried to be looſed; and Foy ſald, 
— would tie him till the blood guſhed from 


Mr. Calabect. Foy's conduct is nothing to Mr. 
Fitzgerald. | ITY ae Aoths 
; HI 


Court. Was be not tied by Mr. Fitzgerald's 
directions? Where was Mr, Fitzgerald? 


Andrew Gallagher. He was within a yard of 


. 
- 


| Mc! Donnell, The witneſs aſked to fee the con- 


ſtable ; they anſwered, that they had a conſtable 
and a warrant, but they would not ſhew it.—This 
was before Mc. Donnell was brought down, and 


before that he had begged to be brought before 


a magiſtrate. They faid, they would bring the 


witneſs to Sligo. He anſwered, he was very well 


ſatisfied; he had ſome friends there who would 
bail for him, When Mc. Donnell was tying, - 
r. Fitzgerald held his ſwitch over him, and faid,- 
Damn you, you cowardly raſcal,” I long have 

wiſhed to have a ſhot at you, but I have you now. 
and ſhall take care to puriiſh you.” He alſo in- 
ſulted Hipſon—he ſaid, he had ſomething 2 
againſt him, and would take care to puniſh him.“ 
Mc. Donnell aſked to fee the warrant. Foy or 

Fulton ſhewed ſome paper, but would not let him 
look at it.——He aſked to know the crime with 


which they were charged. He, Me. Donnell, 


aſked to be brought before a magiſtrate—it was 


then only four O clock Collector Browne and 


Mr. Bollingbroke were” at General O Donnell's— 


they could be there in half an hour with eaſe, if 


permitted to ride. Mr. Fitzgerald ſaid, he'd 
think of it,” but immediately after, -ordered them 
to be brought to Turlogh, and ſaid, © he had 


made 


them, and would take care of them.” They were 


(79) 
made to walk through a ford. Mr. Lemon, a prieſt, 
was brought out and tied to Mc, Donnell. While 
he, Lemon, was tying, the witneſs told M*Mul- 
len who was tying him, that he was a deſ- 
te looking man, and he could have no luck 
for his meddling with the clergy.” Lemon was 
not long tied. The witneſs told Mr. Fitzgerald, 
chat the prieſt * had done nothing” Mr. Fitz- 
gerald ſaid, © he, the prieſt, was a great rogue” 
—the witneſs told him, there was another prieſt 
in the houſe hearing confeſſions; and on his being 
brought out, Mr. Fitzgerald then ordered Lemon 
the prieſt to be unbound—he did this at the intrea- 
ties of his own party. Mr, Fitzgerald and his party 
were debating, and delayed in conſulting until it 
grew night fall. Mr. Fitzgerald, Andrew Craig, 
and - Robinſon conſulted together. One time it 
was determined to bring them to Mr. Bolling- 
. broke's, another time to Turlogh, for as it was 
late they might be reſcued. They were all tied 
together until it was found that Mc. Donnell could 
not walk, from a wound in the calf of his leg. 
Their horſes were then brought, but Mr. Fitzge- 
rald on ' ſeeing. them, faid, they were too good 
horſes, and ordered that Hipſon and the witneſs 
ſhould walk, and Mc. Donnell ride. Mc. Donnell 
was then ſer at liberty—he meant by at liberty, 
looſe, and Hipſon and the witneſs were again tied. 
Two men led Me. Donnell's horſe — afterwards 
Andrew Craig, who was on horſeback, led it. 
'It was then nearly dark—there were between. two 
and three hundred men, who almoſt all had guns. 
The witneſs and Mc. Donnell and Hipſon had re- 
ceived very ill uſage. He, the witneſs, begged to 
get a drink of water. He had not breakfaſted—He 
was told No—and Fulton ſaid, Damn them, drive 
them on.” They were compelled to wade through 
| a ſtream, 


— 
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« ſtteam, arid the Witneſs Rooped atid took a drin 


dut of it in the palm of his hand, Mr. Fitzgerald 
was at the head of the party. They were brought 
to the houſe of Turlogh. It was debated what to 


do with them. One Robinſon ſeemed to have 


great influence over Mr. Fitz Upon his 
advice it was determined to let them ſtay till morn». 
They required to fee the warrunt. Mr. 


ing. 
| Fitzgerald then brought in a bundle of papers, 


which he called warrants, and called in a man of 
the name of Fulton, who having come in, Mr. Fitz- 
gerald ſaid, there is your Warrant, and there are 
your priſoners. This was in about a quarter of 
an hour after they had come to the houſe of Tur- 
logh. M Donnell begged to ſee the warrants- 
Mr. Fitzgerald ſaid, © No, you will ſee them time 


enough.“ Mr. Fitzgerald ſtaid ſome time in the 


parlour, and then went down from them. In about 
an hour after he ordered them to be brought up 
ſtairs 3 they were brought into a fſinall room on 
the ſtair- head; four men were with them; they 


were intended as à guard on them. There was a 


fire and a piece of candle in the room. The wit- 


' neſs ſat on a ſhort little form, which contained two 


of them. Mr. Fitzgerald did not come up until 
the fire was lighted, Scott, one of Fitzperald's 
ſervants, came up and told M*Donnell he was 
ſorry to ſee him—he could _— him a bed to 
ſtretch on, or wine and water. He brought up a 
bed, Mr. * came into the room; the 
witneſs and Hipſon were fitting on the form; they 
had laid a bolſter, which came up with the bed, on 
the form. Mr. Fitzgerald offered to bring M Don- 
nell any thing he ſhould . chooſe, and to taſte 
it before him “ but as for theſe _— 
(meaning Hipſon and the witheſs) how dare — 


* 
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The Lord Chief Baron then N to charge 
the z jury ta the following purport : That the 55 
ſoner, George Robert Fitzgerald ſtood indi 
with another, for having of bis malice Pais 
qwilfully. and traitorayfly, provoked, ſti 9 up, and 
2 Andrew Craig and others, to Nay and 

urder one Patrick Randal Mc' Donnell, in the 

ry. wards. of the ſtatute of the roch-of Heary 

wy 152 the indictmeat proceeded to aver, that a 

| r. was actually co aan yd on ar faid Pa- 

ak Rap Mc Donnell, by means of the provo- 

7 — ſtirring B and en of the ſaid 
George, Robert erald. | 


| There was alſo * indictmept againſt him 
of 3 ſimilar nature, for the provocation, ſtirring 
up, and een pE..the (ye murder of 
I ipſog..... ; 


„The. whole was but one $6197 andthe evi- 
dence went to both the indictments; a great part 
of. what bad been ſtared in evidence on the table, 
had been merely introductory—a great part of 
it was not material, and drawn forth, not by the 
examination of counſel, but from the eagerneſs 
of the. witneſſes. He would endeavour to ſelect 
ſuch parts of it as appeared to him applicable to 


the caſe before the jury, and was happy to find 


that ſome of them had themſelves taken notes. 
The Chief Baron, then went thro' the material 
parts of the evidence except that given by An- 
drew Craig, which he did not recapitulate, 
but ſaid be would leave entirely to the jury 
ſubje& to this obſervation, that being indicted 
for the ſame offence himſelf, and a princi- 
pal actor in it, he had ſworn with a halter 
about his * and therefore his evidence ought 
Q_ not 


Charles | 
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not to be lightly received, but weighed in the 
ſcales of probability, even to a ſcruple, and no 
further believed than as the evidence of other 
witneſſes, where they ſwore to the ſame facts, con- 
firmed it, or, where he was the ſingle witneſs, ren- 
dered it probable. He ſaid that to convict the 
priſoner of the offence laid in the indictment, it 
was neceſſary firſt to prove that a murder was com- 
mitted by perſons named in the indictment or 
ſome of them; next that they acted by the pro- 
curement of the priſoner. That it was proved 
that two homicides were committed, and com- 
mitted by ſome of the perſons charged in the 
indictment, with that fact; for all thoſe who 
were. named by the witnefles to have been in the 
guard, when that fact was committed, were part 
of the fifteen or fixteen charged in the in- 
dictment. But whether theſe homicides a- 
mounted to murder would depend partly 
on evidence, and partly on matter of law. That 
if they believed the evidence for the crown, the 
perſons who compoſed the guard had directions 
ro ſhoot and make ſure of their priſoners, if there 
was even the colour of a teſcue ; that there was 
in truth ne reſcue or attempt to reſcue, 'but mere- 
ly a ſhot fired by one of their own body to give 
the appearance of a reſcue, and that thereupon 
Hipſon, though bound with cords and unable to 
reſiſt oreſcape, was ſhot dead upon the ſpot, and 
Mc'Donnell ſhort in the arm, and when lying on 
the bridge helpleſs and unreſiſting, diſpatched. 
The prifoner indeed attempted to Juſtify theſe 
homicides, by proving an endeavour to reſcue by 
ſome friends of the deceaſed. What credit John 
Love, who gave an account of this tranſaction, 
to which he was the ſingle witneſs, deſerved, he 
muſt leave to the jury: but ſuppoſing,” according 
to 


{.. ang 3 


to the evidence of' that witneſs, that twelve men 


had actually came and fired upon the guard, were 


they therefore to kill their priſoners ? certainly 
not. They might perhaps be juſtifiable in 
killing the aſſailants but not in killing their 
priſoners, who neither joined in the reſcue not 
made the leaſt attempt to reſcue. He con- 
ceived, that to kill priſoners charged with a 
mildemeſnor or arreſted by civil | proceſs in 
caſe of flight or reſcue, would be murder 
or manſlaughter, according to the circumſtances ; 
and that the killing of a priſoner even under a charge 
of felony, could not be juſtified, but where bis 
own flight or reſiſtance was attended with circum- 
ſtances, which ſhewed that he could not be other- 
"wiſe overtaken or ſecured. The killing ſhould 
not appear to be a wanton killing, but founded 
in neceſſity for the execution of the law, and the 
advancement of juſtice. But what was the charge 
againſt the priſoners here? the word feloniouſſy was 
introduced into two of the warrants, tho' the fact 
ſtated in them did not amount to felony. - They 
were both ſigned on the ſame day; and, to the 


ſhame of the commiſſion of the peace ! by the' 


ſame magiſtrate, for the ſame fact, and purpoſe ; 
the one clearly ſupplemental to the other. It was 
with reluctance that he obſerved upon another 
warrant, by another magiltrate, that the word 
burglariouſly appeared upon the face of it, tho' up- 
on inſpeCtion ; the entry charged as a crime upon 
the warrant, was not done with any felonious in- 
tent, and ſuch an intent muſt always appear; in 
order to conſtitute that crime which is denominat- 
ed burglary. The whole ſeemed one connected 
plan, to give a colourable foundation for the kil- 
ling of the priſoners: he meant Hipſon and Me 


Donnell ; and he had no doubt but that in point of 


, law, 


— - - 
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law that killing under all the circumſtances af the 
caſe amounted to murder. It was moſt neceſſary 
to ſhew, that the perſons who committed this 
murder, acted by the procurement of the priſoner; 
and of this there was abundant evidence, if they 
believed it. Evidence of a plot laid by the priſon · 
er againſt the lives of the jeeeaſedand Gallagher '3 
a plot to take away their lives under colour of law ; 
charges of felony introduced into warrants 
when no felony appeared to have been committed 
La law. book produced by Brecknock, and à paſ- 
ſage read out of it by the priſoner, to ſhew that it 
was lawful to ſhoot a priſoner charged with felony, 
in cafe of a reſcue. Evidence of great joy ex - 
preſſed by him when the unhappy men were taken 

under theſe warrants. Evidence of directions 
given by him to be ſure to kill them if there was 
even the colour of a reſcue.” Evidence ef a ſham 
reſcue comtrived by the priſoner for the purpoſe. 
The deceaſed killed under colour of this reſcue, 
Evidence of great diſſatis faction expreſſtd by him 
at the eſcape of one of the unhappy victims. And 
the horrid expreſſion of dad men tell no talts. 
All this and more had been laid before the jury, 
and was ſufficient if they believed the witneſſes, up- 
on whoſe. credit, it was their province to decide, to 
bring the charge of procuring the murder to be 
committed, home to the prifoner. - 

He: then obſerved upon. the evidence of ſome 
 witnefles examined by the prifoner, to impeach 
the credit of the witneſſes for the crown. he- 
ther the evidence of thoſe witneſſes contradicted 
that of the witneſſes for the crown, in points ſo 
material, as utterly to deſtroy the credit of the 
latter, be mult leave to the jury to determine. 
Upon the whole, if they believed the witneſſes 
for the crown, they ought to ſind the priſoner 
guilty ; and if not, they ought to acquit 3 

aro 
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Baron Power, If this were a mere queſtion of fact, 
unineumbered: with law, he ſhould not trouble the 
Jury with one obſervation; but, as a queſtion of law 
of importance to every ſubject, and which ſeemedꝭ not 
to be well underſtood, was involved in the general 
queſtion for the conſideration of the Jury, he would 
ſtate what the law was, calling upon the learned 
counſel for the priſoners, to ſet him right if he miſ- 
tated any one rule or principle of law. 


The crime of murder, he obſerved, had been made 
high treaſon in this kingdom ſo long ago as the ſoth 
year of King Henry VII. not as ſome ill inform- 
ed hiſtorians ſuppoſe, becauſe murder was then more 
frequent in Ireland than in England; but becauſe the 
benefit of clergy was then allowed in mur- 
der both in England and Iteland, and as it was found 
no eaſy matter in England to exclude murder from 
this privilege, (for it was not until the reigu of Henry 
VIII. and Edward VI. that in England any but 
the unlearned, who leaft knew the nature of the 
erime, were capitally puniſhed for murder) the le- 
giſlature in Ireland declared murder to be high trea- 
fon, to which the benefit of clergy never did at com- 
mon law extend. i 


Murder being then made high treaſon in Ireland 
this rule of law muſt neceſſarily have followed that 
** eyery act which in felony made men acceffaries, 
will in high treaſon, make them principals © but the 
legiſlatute not content with this derivative treaſon, 
expteſsly declares— that if any perfon ſhall of ma- 
lice prepenſe provoke, ftir, or procure any perſon to 
murder any 4 the King's ſubjects, he ſhall be deemed: 
a traitor attainted of high treaſon, as if he had been 
guilty of treaſon againſt the King's perſon it is on 
this part of 10 H. VII. the Priſoner at the 1 

ind! 0 
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indicted. And the indictment very properly alledges 
the murder to have been committed. Thus the crime 


of murder, and that of procuring it to be committed, 
is made-one and the ſame crime; whereas if the pro- 


- curing murder remained an acceſſorial offence, it 


would not in conſideration of law be the ſame offence 
as murder, becauſe the offences of principal and ac 


ceflory ſpecifically differ. 
Out of this charge, he obſerved two queſtions 


_ muſt ariſe ; it being confeſſed on both ſides that an 


homecide was committed. | 


_ Firſt, was the homicide murder? or was it man- 
laughter, or juſtifiable, or excuſable homicide ? 


-- Secondly. Did ie prifoner provoke; fir, or pro- 
cure any of thoſe perſons named in the indimctent 


to kill Mr. M*Donnell ?. 


If, from the evidence the homicide be not mur- 
der, but manſlaughter, or juſtifiable or excuſable 
homicide, there will be an end of the preſent in- 
dictment againſt the procurer ; the priſoner can- 
not be ſaid, to have procured that to be done, 


which never was done. With reſpect to the evi- 


dence, he told the Jury, that whether the matters of 


fad alledged on the part of the priſoner, either as a 
Juſtification, excuſe, or alleviation, be true or not, 


was the proper Province of the Jury, and of the 
Jury only : but, whether, if, true, the homicide. be 


juſtifiable or not, was the province of the court. 


That an homicide was committed was confeſſed on 
the part of the priſoner : but that the perſons who 
committed it were guilty of murder, is denied; and 
though they were guilty of nwurder, it is denied alſo 


that the priſoner did provoke, ſtir up, or procure any 


perſon tocommit that murder, 
. With 
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- With reſpect to the firſt queſtion, whether: thoſe 
who committed the homicide were guilty of murder 
or not—he obſerved, that the juftification ſet up, on 
their parts, was this that M*Donnell, Hipſon, and 
Gallagher were priſoners in cuſtody of the law, 
charged with a criminal offence - that a reſcue was 
attempted by or on the part of the priſonets - that 
M Donnell and Hipſon were ſhot in conſequence 
1 of that reſcue, and the homicide ju/t5fiable. | 


The ſecond queſtion was a mere matter of fact 
per only for the Jury to determine; it was fworn 
three witneſſes that he did procure ſome. of . thoſe 

Perſons to commit the act, but whether thoſe witneſſes 
deſerved credit, they (the Jury) were the only Judges 
—he ſhould only obſerve, that if any of them de- 
- ſerved credit, there was ſufficient evidence in point of 
law to ſupport the bill of indictment. 


The juſtification be ſaid, invoived two queſtions : 
Tue firſt. Aqueſtion of Fact. Whether a reſeue was 


— by or on the part of M Donnell and 
ipſon? 2 


The ſecond. Suppoſing a reſcue was attempt- 
ed, whether under all the circumſtances of this caſe 
the homicide was juſtifiable ? And here he ſtated that, 
from the nature of the defence, it could not be ex- 
cuſable homicide, either on the principle of miſad 
venture or ſelf-defence; neither could it be man- 
ſlaughter, becauſe if no malice, expreſs. or implied 
_— in this caſe, it would be juſtifiable homs- 

—it muſt be juſtifiable homicide, or it is MuR- 
DER. 


In conſidering the firſt: queſtion,. whether a reſcue 
was attempted or not? he would only ſay, * the 
ury 


* — 
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a man armed thus rer men unarmd, guarded by 
rteuenty or thirty men all in arms, (twenty was the 


| the jury came to weigh the firſt queſtion would, be 


Ju/tification. 
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Jury ſhould reflect on the relative ſituations of the 
perſons alledged to have attempted the reſcae, and 
thoſe who were appointed to guard and conduct 
them. Hipſon and (Gallagher were tied together, 
and M Donnell on Horſeback, with his horſe led by 


number ſworn to by Craig) are ſaid to have attempr- 
ed a reſcue. And with teſpect to the evidence of 
Love, who ſwore that he heard a party ſwear they 
woyld"refoue Patrick M*Donnel, what does he ſay ? 
that the moment after they had diſcharged their firo- 
looks, without the leaſt attempt on their parts 46 
effect their avowed! purpoſe, they ran away. The 
pwbability of fuch eviderice as that of Love, when 


ſaid, well deferve their conſideration,” 7 
f nene ie 7 9 


objections were made by the Attorney General to the 
warrants under which M*Donnell, Hipſon, and Gal- 
lagher were atreſted; but, if the priſoner had failed 
in proving the juſtification, whether theſe warrants 
were illegal or not, would ceaſe to be à neoeſſary ob- 

ject of inquiry; he.” would therefore conſider the 


) 


FFT 
the rule of law in every ſuch caſe, he ſaid; Was this, 
te where any perſon having authority to arreſt or im- 
e priſon, uſing proper means for the purpoſe, is reſiſt- 


ed, and the party reſiſting is killed, it is ju/tifiable 


„ homicide.” if a felon attempts to fly from juſ- 
2 & 34 | Den LID BUT tice, 
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tice, and in the purſuit the party flying is killed 
where be can't be otherwiſe overtaken—it will be juſti- 
fiable ; but, in both caſes, it muſt appear that there 

was au apparent abſalute neceſſity on the officer's ſide 
it muſt appear that the priſoners could not be de- 
tained in cuſtody unleſs ſuch homicide was commit- 
ted; and if ſuch apparent neceſſity does appear in 
this caſe; it will not be murder in the: officers, it will 
be juſliiable hemreide—the officers were then guilty 
of no fault, not in the minuteſt degree. SHIT] 


What evidence then is there of any ſuch apparent 
abſolute neceſſity ? might not the priſoners have been 
detained in cuſtody, without committing the homi- 
cide? twenty men armed, guarding three priſoners un- 
armed and tied, areattackedby twelve men who fire 
over a wall, but immediately fly and run away, what 
neceſſity was there to fire at the priſoners then in 
cuſtody? they were unarmeu, and it is not pretend- 
ed they attempted to fly until they were fited at. No 
abſolute nrreſſity therefore appeared in evidence to 
juſtify the homicide; and in fueh caſe he was bound 
to declare, that it Was murder in the offioers who 
fired, and all who. were preſent, aiding and aſfiſting. 
But if any doubt remained on this part of the caſe, 
be ſaid it would well deferve the conſideration of the 
jury, whether upon the whole of the evidence, this 
tranſaction did not appear to be an artful device and 
contrivance to take away the lives of the, deceaſed 
under colour of law. If it did, it was murder in all 
who were privy to the tranſaction, murder highly 
aggravated—if murder was capable of aggravation. 
Such a ſcheme, he ſaid, carried with it internal evi- 
- dence of cool and deliberate malice, and, in point 
of law, 1t was murder in all who were privy to, and 
carried the plan into final execution; but this ** 
R e 
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he obſerved, did not reſt on implied malice, evidence 
of [expreſs malice was given. 0 | 


Upon the whole, he ſaid, that it was to him clear, 
that the juſtification inſiſted on the part of thoſe who 
committed the homicide, could not be ſupported by 
any rule or principle of law thoſe who committed 
the homicide were therefore guilty of murder ; but 
it remained for their. conſideration; whether the pri- 
ſoner did procure, ſtir up, or provoke, any of the 
perſons named in the indictment to commit the mur- 


der? that was a queſtion merely for the conſideration 


of the Fury, from the court they were to expect no 
opinion, it depended on the evidence and the credit 
due to the witneſſes, of which they (the Jury) only 
were the judges; if they were fully and clearly of 
opinion, that he did, and that the murder was ac- 
cordingly commited, they could have no heſitation 
in finding him guilty; but on the contrary, if they 
did believe that no murder was committed, or if 
committed, that the priſoner at the bar did not pro» 
cure, provoke, or ſlin up, (to uſe. the words of the 
ſtatute) any of the perſons named in the indictment, 
to commit the murder, then they were bound to find 
him not gui, %%, ts ; 


| 4.153 Ne, $3: 1 * |; 5 a 
The jury returned in about fifteen minutes, and 
brought him in GUILT T, in both numbers. 


3 \ | IS 136; 5 | 
Mr, Fitzgerald was then remanded. 
Adjourned till to-morrow at eleven o'clock. 


The Court roſe at twelve o'clock at night. 


OATURDAY, 
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Sarundar, lone the roth. 


The Court ordered up all the Priſoners except Mr. 
FiTzGERALD and Mr. BRECKNOCK ; and they 
being brought up and having agreed to join therein, 
were by the Clerk of the Crown direfted to look to 

their challenges; and after ſeventeen peremptory 
challenges made by them, the following Gentelmen 
were „ 4 on the petit Jury. 


Thomas Samuel Lindſey, of Milford, Eſq; . 
Peter Lynch, of Caſtlecarra, Eſq; - .. | 
Thomas-Lindſey, Jun. of Holymount, Eſq; 
ohn Bingham, of New-brook, Eſq; 

William Ouſley, of Ruſhbrook, Eſq; 
Bartholomew French, of Rock- field, Eſq; 
Arthur Lindſey, of St. Audrey's, .Eſq; 
Thomas Ormſby, of Ballinamore, Eſq; 

Martin Kirwan, of the Grove, Eſq; 
Edmond Gildea, of Weatherforth, Eſq; 
Joſeph Lambert, of Togher, E(q; 
Courtney Keney, of Ballinrobe, Eg; 
| x, | X * 5 


2475 Clerk of the Crown then gave in charge 
d the Jury, james Foy, John Fulton, John 
Cox, James Maſterſon, David Saltry, otherwiſe 
Simpſon, Philip Cox, William Fulton, Archi- 
bald Ewing, otherwiſe Newing, John Berny, 
Humphry George, Michael Brewin, John Rahenny, 
William Robinſon, Wallace Kelly, and David 
Simpſon, from a note on the Crown Book. for 
that they on the twenty-firſt of February, in the 
twenty-ſixth of the King, at Kilnecarra, did trai- 
R 2 torouſly 
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torouſly and feloniouſly kill and murder Patrick 
Randal M'Donnell. They were alſo given in 


charge for the murder of Charles Hipſon. 
15+ to anal van 992 
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Mr. ATTorRney GENERAL flated the cafe. 


T8 APY IT Eg. . re KG e 11 * W 
hre 12 OI — 4 
Vn PP aeneſs on Vebalf of the Proſecution. 
n N31 . Ks ax. FISH 1 , A LAS 
Mr. Andrew Gallagher, txamined by Mr. O'Ha a. 
He was in Turlough Houſe, on the twentieth of 
February. The witneſs was brought out on the 
twenty firſt, with Patrick Randal 'M*Donnell and 
Charles Hipſon, Who are beth dead. He ſaw a 
great number of perſons aſſembled before the houſe, 
before he came down james Foy, William and 
Wallace Kelly, Patriek Dornin, one Chapman, one 
Saltry, Archibald Ewing or Newing; Macbrue, 
John Berney, Humphry George, john Renchy, 
David Simpſon, and all the people mentioned in the 
indictment, except "Maſterſon and the two Coxes. 
He was brought down tied by Fulton. He was 
tied with a ſmall cord which the weavers call 
thrums. He was tied together with Hipſon. 
Mr. M' Donnell was led out by the party. 
They were all armed. Every man of the par 
had a gun, except William Fulton, Who had 
Blunderbuſs. He heard directions given to James 
Foy and Andrew Craig to move the guard up 
higher, and to tell them if any reſcue was at- 
tempted, to ſhoot their priſoners. He faw Foy 
and Craig go up to the party, and heard Andrew 


_ Craig give the directions. He ſaw Foy ſpeak, but 
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whether he gave any directions, he did not know. 
They proceeded: towards Ballyvara, Foy remained 
with Mr. Fitzgerald. When they had got about 
forty yards on, Mr. Fitzgerald cried, Holla! An- 
drew. Craig called to the party to ſtop, Foy then 
came,upand ſpoke to Craig for about five minutes. 
The party were then ordered to march. Foy came 
withabem for ſome diſtance. The witneſs perceived 
a buſtle in the rear and heard a ſhot fired, and Andrew 
called out, kill the priſoners.” His apprehenſion 
17 made him look. back: John Fulton was there. 
He wore a white coat faced with blue. David Sim 
ſon was there. For he at that time thought him 
talleſt man he had ever ſeen · Dornin was there · He 
Could not ſay whether in conſequence of that ſhot, 
that any body was killed; but he thought that Mr. 
M*Donnell was wounded. There was no general 
volley, vat, hep. Rope. in. ſucceſſion. -,More than 
three parts of. the party fired. Hipſon was killed 

by one of the ſhots. There was no reſcue, or at- 
9 of a reſcue. There was a number of ſhots 
fired after the witneſs when he fled. One he 
believed was fired out of a blunderbuſs, It fright- 
ened him much: It tore up the ground in a very 
remarkable manner- He thought it was fired by 
Fulton. He was wounded, by a ſhot fired by 
M*Cannell.. M*Connell is dead, He believed the man 
who hit M*Connell was Dornin, In about eight 
or ten ſeconds after the witneſs had thrown himſelf 
into the ditch, he got up. over the wall, and ſaw 
John Cox, and James Milterſon? about the dead 
body. He ſaw Wilkam Robinſon riding upon a 
grey-nag, towards where the dead body was. The 
witneſs was diſcovered and brought out. 


(Here he ſhewed to the Court and the Jury the 
Stockings which. M'Donnell ware, when he was 
roy en: 1993%k „eg 1 ore! formerly 
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formerly. wounded in the leg, and he alſo ſhewed 
GERD. 0 himſelf w wore Mens nn te 
NP | 


"More thai dwenty hots had Paſſes Rs bis 
Coat. He begged his life from Wan Maſterſon, in 
the moſt moving terms he was capable of, He 
was toſd they miſt bring him to Turloagh. 
William Fulton was for having him diſpatched 1 in- 
2 755 Oh! ſays he, you were a great man yeſ- 
rerday, and pointed his blunderbuſs at the witneſs. 
The witneſs leaped behind Cox to preſerve him- 
ſelf. They brought him back to Turlough. When 
he was diſcovered, Simpſon was not there. James 
Maſterſon fired a ſhot at him, which came within 
a few inches of his face, on the day of the twentieth 
at Ballyvara. He did not ſee Foy after he had 
ſeen him converſe with Scotch Andrew, until he 
faw- him on his return to Turlough. M Donmell, 
or Hipſon, or himſelf bad N nor made = 
kind of. reſiſtance, 3 


(Here he ſhewed' the ate which were worn, 
that day, by M*Donnell. They were much torn 
by balls, and a great effuſion of hlood upon them; 

be alſo ſnewed the ſaddle which, bis, M' Donnell's 
mare, hag on that day, the pummel of WY? way 
Perforated by a brace of balls.) 


le qid not ſee Cox or Maſterſon ole? the par- 
ties; but he ſaw them over the dead body, when 


he was — 17 out of the field, 10 he had con- 
| cealed himſelf,” | X 


| He Was oof exenined , Mr, Mag, 
Pat. Randal M*Donnelf was confidered'as a ve- 


ry peaceable man by all people, except thoſe you 
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he was concerned with in law matters. Pat; Ran- 
dal M*Donnell was indicted for ſhooting out of 2 
blunderbuſs at George Robert Fitzgerald, and 
lodging ſhots in him but he was acquitted.” It 
was ſeven o'clock in the morning, when the -wit- 
neſs was brought down; there was a light wind. 
There were a great number: about the houſe 
when the guard was called out. The witneſs was 
in great terror and confuſion, he expected death 
from ſeven o'clock in the morning, until twWoũůð 
o' clock, when the people came to Turlough with 
Mr. Elliſon. He conſtantly looked out of the 
window, except once, when Fulton was going out 
of the room, that he looked after him. The reaſon 
of his looking out was to ſee if he had any friend 
among the guard, or whether any one of them 
looked like an honeſt man. Philip Cox had no 
n. He believed John Cox was very ſorry to have 
een him in that condition. He was the laſt of the 
guard when they were drawn up before the houſe. 
The guard were diſtant from the houſe about the 
ſpace of the breadth of the road. The reaſon why 
he heard Craig, and not Foy, was, becauſe one ſpoke 
louder than the other. He was brought down im- 
mediately. He knew every one of the priſoners at 
the bar. He knew the faces of the principal part 
of the guard. He ſaw Foy for a part of the way 
only; but afterwards did not fee him until they 
met again at the houſe of Turlough, The witneſs 
was at the front of the guard, and always expect - 
ed to be ſhot, and turned about conſtantly. . When 
he turned his head back and heard the ſhot ; he 
heard a buſtle and looked back, he then heard a 
ſhot; not the-reſcue ſhot, but in about two ſeconds 
after it; for as ſoon as Andrew Craig cried, a reſ- 
cue,” two ſhots were diſcharged, *©* pop” pop,“ 
and then three or four ſhots. The ſhots were dii- 
2 0: charged 


| 4 very nearly as cloſe to each bother, 28 4 
man could” in quick ſucceſſion clap his hands, 
When the witneſs came over the wall, Cox and 
Maſterſon ſeemed very ſorry for his ſituation. Ful- 
ton pointed a blunderbuſs at him: He ſaid he could 
form no belief whether the blunderbuſs was charg- 
ed or not: but being preſſed to form a belief, 


he rather believed it om charged, for he had 


time to have charged it, and fired it a dozen times, 
in the ſpace which had paſſed from the time when 
the witneſs ſaw it diſcharged. As the witneſs lay 
in the ditch, he heard all the party crying, God 
damn him the villain, to 5 — will make 
his Wer * | | 


Second Wieſe for the Profecntio.. 
Willi Kelly, examined by Mr. Patterſon. 


He was appointed of the cuard, on the 21ſt of 
February, to guard Hipſon, M*Donnell'and Gal- 
] He received inſtructions from Mr. Fitzge- 
rald; He was deſired to take the priſoner to Mr. Bo- 
lingbroke's and to fire at and ſhoot them, if a reſ- 
eue were attempted. He received directions from 
Andrew Craig to the ſame effect. James Foy gave 
no directions in his preſence The party met no 
oppoſition from Gallagher, M*Donnell, or Hip- 
fon; nor did M' Donnell, Gallagher, or Hi 3 
attempt to fly. About a quarter of a mile 
Torkagh, the witneſs heard a ſhot, — "he 
heard Andrew Craig cry out, A reſcue, 
mind your priſoners.” Two ſhots were then 
fired; | theſe two ſhots were fired by Andrew 
Craig, and John Fulton, as he believes. He does 
not F know any other men that fired. He 1 not 

\Y now 
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know whether John M*Mullen was of the 
ty or not: he ſaw two men fall by the 
fired, and theſe two were Gallagher and Hipſon. 
—M*Donnell alſo was then certainly ſhot z*he 
heard no ſhots fired but two, but if three or four 


ſhots were fired together, it would he impoſſible to 


diſtinguiſh them. It was from the, party ſent by 
Mr. Fitzgerald that all the ſhots came - he ſaw Mr. 
M*Donnell. after the - ſhots fired, and his mare 
leaped about, and Mr. M*Donnell cried: out, 
murder! and the mare carried Mr. -M*Donnell on 
to Kilnecarra : bridge the witneſs ſaw M*Donnell 
afterwards on the g btidge of Kilnecarra he was 
lying on one ſide, and the arm which was upper- 


molt was whole: there was a man ſtanding on the 


bridge with a hatchet in his hand. The witneſs 
knew very few of the men who were of the guard 
Ebbe was a ſtranger Andrew had ordered him to 
go ſtraight forward and not to look back at all. 
When he ſaw M' Donnell on the bridge, the wit - 
neſs cried to Scoteh Andrew, àh murder! An- 
drew, do not hurt the gentleman any more; to 
which Andrew replied, by ſwearing by the moſt 
High, that he would drive the contents through his 
ſoul, James Foy was not of the guard - John Cox 
was not of the guatd—James Maſterſon was not of 
the guard Philip Cox was not of the guard 
William Fulton was of the guard John Fulton 
was of the guard —he believes David Saltry was 
not of the guard, but he might be of it without 
his knowledge. Archibald Ewing was not, of his 
ſeeing, of the guard. John Rehanny and David 
Simpſon were of the guard: 
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8 ee he dbl, ox Mr. 
_ Stanly objeQed to his being admitted to give teſ- 
timony. He ſald he was ſorry it did not fall to his 
lot to object to this man's being examined in an 
earlier ſtage of the proſecution. He did not mean | 
to contend, that u perſon indicted was not a com- 
— Witneſs for the Crown but moſt certainly 
the adthitting or not admitting approvers by the 
— EI CHER liſcretion ; and 
there were certain rules and prin ples which. go- 
verned that diſcretion, idiocy up now to pre- 
vail and guide the diſeretion of the Court in the 
modern practice, of — or rejecting accom- 

lices as witneſſes for the Cron. It appeared 


judicially to the Court, that Andrew is bt in- 


dicted for the murder, and that he was 
incipal, who, with his own hand, had 1 
the murder, In the old law of wement, 
which is out of uſe though not out of fe „there 
are certain rules and principles in admitting or 
mejecting perſons offering themſelves as approvers, | 
wien K. ſtill do, and muſt” prevail, and ever ou 
to guide the diſeretiom df the Court, im admitting 
or rejecting u King's Evidence. That diſcretion 


ſhould: be 91 ſound diſeretion, regulated and go- 


verned by principles of ſubſtantial juſtice, 
diſeernment and fouhd: policy.” I it is not a 
lutely neceſſary for the execution of Os! 4 
againſt notorious offenders, that accomplices 
ſhould be admitted as wüneſſes, the practice of 


ok, 


2 5 rule to guide 15 Aiſcretion of the Court. 77 


— 
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Admitting them in iy 'cile"is fb to great and 
ſtrong OI The. 1 dice of ad in 
analogy which, the modes 1 pn ice of _ 
| ting ing se Np any has been adop ted, is till 
kee and is very material, and hight to be 


that law, a perſon offering himſelf to be an Ap- 
ptover mult be one indicted of the offence, ug 
in cuſtody on that indictment. He muſt confeſs 
himſelf guilty. of the offence, and defire to accuſe 
his accomplices ; after which the Court affigns him 
fer Coroner, . whom 1 muſt make 7 

ion, and after his A was put into 

tie was obliged to tent inte Court, and repeat 
his confeſſion; and if he varied in a ſingle 9" 
cumſtance, even in the colour of a horſe, 


15 
e e 

ged. | had a 
ght to hs Fr, many leg al exteptions | perſon 


f the Approver, and if it appkated he was the 
Ry Principal that contig ind the court. 
refuſed and bai! him prover. . My 
Lord. Mansfield F cc the cats af 
the King again kr Co ine Rudd, in 
Choptd's © Reports, that the modern praftice of 
admitting accomplices as King's 'evidetices' has 
been adopted in analogy to the eld law of Ap- 
r And that the ſame rules and 7 
ples prevail in the one that did in the ot 
And therefore as it appears that Andrew Ctaig, 
who now offers himſelf. as a 1 Tight ng's evidence, was 
the very principal that with had com- 
mitted the murder, the court Tho but reſect Im; 
particularly, as another accomplice - had 

S 2 already 
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already admitted as a witneſs - ſor the Crown; 


and in confirmation of this doctrine, every act 
of ſtate, every royal proclamation. offering a re- 
ward and pardon to accomplices for diſcovery of 
their, partners in guilt, has an expreſs exception 
to the perſon who actually commits the fac. 


Tube Chief Baron ſaid, the only queſtion was, 


** is Craig a competent witneſs or hot? and there 


is no queſtion better ſettled in the books of 
crown law, than that a man ſhall be a compe- 
tent witneſs, notwithſtanding his being indicted 
and arraigned; and it has even been doubted, whe- 
ther he be not competent after conviction, and till 
„ Symon 
Mr. Baron Former. It is no doubt a great objec- 
tion to the credit of Andrew Craig that he has been 
Indicted for the ſame offence, but he has been re- 
ceived as a' witneſs yeſterday, and unleſs the 
court will try him upon the indictment againſt 
him, and which he, (the Baron) after bis having 
been received as an evidence, would certainly not 
conſent to, he could not ſurely refuſe to hear his 
teſtimony. _ Clearly it was a ſtrong objection to 
his credit, and that will be eſtabliſhed by the 
nature of his teſtimony, and how far it js corro- 
borated by other evidence. ba. 


Tue Court then oyer- ruled the objeQtion, and 


And cu Craig was examined by Mr. Daly. 


_ He was employed by Mr. Fitzgerald to go 
along with the men the day Mc Donnell, Hipſon, 
and Gallagher were taken from the houſe of 

5 i Turlough 
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Turlough towards Mr. Bolingbroke's. He be» 
lieved David Simpſon had arms, he was ſure he 
had; John Fulton had arms, William Fulton 
had arms, John Rahenny had arms, Archibald 
Ewing had arms, Mi Berny had arms. 
Berny joined them at the Shoemaker's houſe, 
He could not take upon him to ſwear, whether 
Wallace Kelly was there or not. Berny joined 
them, but was not preſent at 2 ſhot, but the 
one ſhot fired by the witneſs himſelf, | 


Here Mr. Gallagher interrupted and ſaid, Mc, 
Brue was not upon the guard, and the Chief Baron 
on referring -to his notes, found his name, as 
mentioned by Gallagher, and told him ſo. And 
Gallagher ſaid, that if he did mention him, as 
being upon the guard, it was a miſtake ; for what 
be intended to have ſaid was, only that he knew 
Me. Brue ; but that he was not upon the 


guard.] 


Craig then went on with bis evidence. 


Foy was not there: there was a meſſage deliver» 
ed to him by Foy ſhortly after his leaving the 
houſe at Turlough; but be was not of the guard. 
the meſſage delivered by Foy was, that he 
(the witneſs) had laſt night made a motion to ſave 
Andrew Gallagher, but it muſt not be.” There 
were three guns preſented at Mc. Donnell 
when he faced the guard; but he cannot ſay by 
whom, but to the beſt of his recollection, Fulton 
was one of them. The witneſs gave the word a 
reſcue ! immediately after the reſcue ſhot, 
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they were the ſame ſentiments: Maſterſon he 
knew to be a carpenter, and he believed if he wis 
there he muſt have ſeen him — The wit- 


( oe. J 7, 
ol 04 eee 


* : 55 £ | x 
1 weg wich h. le en ee * "bf 
525 in Tutlougb, all py y were neighbours 
bin 4 thite, ahd'a mite and 8 half of Turkogh, 
He received orders From | Ma Fitzgerald to bring 
in the people of the villages; 'He brought as 


| * as he could bring; he * not tell how 


he knew John Fulton, becauſe he had 


| Vt en wich him to Chancery Hall, He was 
Ture Bimpſon had armes. Whien he made uſe of 


ie words He believes” in His direct teſtimony, 
und not the words he was ſure, he thought 


neſs was in the rear, the firſt ſhot was from the 
inſide of the wall. It was hard for him to 
mind what was done, for it was a horrid thing to 
ſee a man murdered, he catinot tell the name of 


the man who fired the firſt ſhot, but he believes 


it was Nelly or Lelly. He was terrified much 
hen he heard the firſt three ſhots. He was ſure 
Mc. Mullen fired the next ſhot, betatife he wis 
looking at him when he fired it, it was Maullen's 
ſhot that put him in that ſtate of terror; Mallen's 
Niot was the firſt ſhot fired by the guard after the 


 Feſche ſhot was fired. The third ſhot that was fired 


Wis Chambers's. He did expect that — 4 
would be better with him than if he had not giv- 
en this evidence. He did not Know whether he 
ſhouſd get à pardom or not. He Had Been told 
by e ee 


* | what 


EA — — old it ben they, left: Turlougb, but 
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he, fay, but he been told ſo 
_—_— of any deen. William "vos 
was not on the guard TR 


To:a.Queſtiop alked by. * ue en, 


He anſwered that Berney came EY. from the 


| ker; to, ;the bridge, but he had a gun in 
i bd. ee was e en uin 


. eee — bad he: 8 

that Seſuy as there, for; he knew his voice, and 
heard him peak when e was: hiding, and, ſa- he 
had giyen exidence; yeſterday. Craig in corninu- 
ance ſaid he wag not of the. gunrd which he had 


e q been of the. guard without his (the 
— cf owiedgs.: Ihe. guard returned to 
Tutlough, and be, the  witnelsy was the last of 
the guard but two or three. He: Told the guard 
that Mr. Brecknock had pointed out a law 
whereby it was declared, That it was lawful to 
ſhoot perſans. attempted: to he reſcued; and that 
they were to ſhoot the priſoners Dead! Dead 
1 his maſter's directions. 
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Here Simpſon begged leave to aſe the witer 
queſtion, to which Craig anſwered, that he (Simp- 
ſon) was not in the Plot, and that he did not know 
any thing but that it was a rea} feſcue. Johii Rul- 
ton, Chambers, Mullen, and himfelf were only 
in the ſecret, William Fulton was not in the ſe- 
etet, nor did he fire any ſhot to the witnels's 
knowlc e; the witneſs knew that Mr. Firzge+ 
rad ads Hot! Hes RG arches imo-the ſecrer: 


C& © 
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There were none in the court v ho were in the ſe- 
2 ae 


Febrth witneſs in behalf 7 the Haas: 


Rer. Thor 71 Bong examined r Me. mr 
ney General, he knew Andrew Craig to have made 
a confeſſion there were no promiſes made to him. 
He had heard him make a verbal confeſſion to the 
witneſs as a clergyman: His written confeflion was 
voluntary. There were never any hopes of life 
given to him. On the contrary he recollected goi 

to tell him from Mr. Cuff, that he did not hol 

out any promiſes of pardon to him. That he had 
applied to the Attorney General and that the At- 
torney General had directed him to prepare Craig 
for death. He exhorted Craig to pray, and he never 
made any variance from the We K dt bs firſt | 
| made to the witneſs. | 


1. Was ay mas by Mr. Bok hs. 2 


| He faid it was his duty as . clergyman | to 1 
tend upon hn. 7 


The Rev. Thomas Elifo examined by Mr. OH 


| He had taken a eden of 5 Craig's 
ſome little time before the laſt aflize. - The gaoler 
had told him that Craig wiſhed to fee him, Mr. 
Cuff, and James Browne; and that he had ſome- | 
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thing to tell them, but he would tell nothing 'cill 
they were all preſent. He made a confeflion after- 
wards before theſe gentlemen. The witneſs fince 
took his information. The information and con- 
feſſion correſponded with the evidence given by 
Craig upon the table yeſterday. 


Here the Proſecution was cloſed. 


On behalf of the Priſoners, the firſt witneſs pro 
duced was James Rencby. 


Who was examined by Mr. BURKE; 


On the 21ſt of February the priſoner Renchy 
was in his houſe at Curbrack. The witneſs is his 
father. He Renchy lay the night before at Tur- 
lough, he came home about ſun riſe, and remain- 
ed at home until the news came that three men 
were killed. One William Stoops told them 
that Jemmy was ſhot, and the priſoner ſaid 
* would he ſtay at home and Jemmy ſhot,” and 
he did not quit Curbrack until after the account 
of the murder. 


The ſecond witneſs in behalf of the Priſoner 
was James Kelly, Examined by Mr. Owen. 


He is father to Wallace Kelly. He laſt lived on 
Mr. Fitzgerald's Eſtate, but now lives at Caſtle- 
bar. He ſaw his ſon in his own houſe the morning 
Mr. Mc. Donnell was killed, His ſon and he were 
near the bridge at Turlough, between the bridge 
and Mr. Fitzgerald's houſe when the firſt and laſt 
of the guns were fired. 


Here the Defence cloſed. 
T The 


| 
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The Chief Baron then charged the Jury, and 
obſerved, that the caſes of the priſoners charged 
in the indictment ſtood on very different grounds. 
James Foy, John Cox, James Maſterſon, Da- 
vid Saltry, Philip Cox, John Berney, Hum- 
phrey George, Michael Bruen, or William 
Robinſon, did not appear .to have been of 
the guard at the time the deceaſed were killed, 
nor to have conducted them on their way; 
and therefore it was but reaſonable to ſuppoſe that 
they declined to act in obedience to the directions 
given them to ſhoot their priſoners in caſe of a 
reſcue ; and if the Jury were of that opinion they 
ought to acquit them. James Foy, was perhaps 
guilty of another offence, but not of that laid in 
the indictment, But as for John Fulton, he was 
proved by three witneſſes not only to have been of 
the guard at the time when they fired on their pri- 
ſoners, but he was alſo proved by two witneſſes to 
have been one of thoſe who fired, and by one wit- 
neſs to have been privy to the ſecret that the reſ- 
cue was only a pretence ; ſo that if the Jury be- 
lieved the witneſſes they ought to find him guilty. 
David Simpſon was proved by three witneſſes to 
have been of the guard when they fired on their 
priſoners, and by two to have been one of thoſe 
who fired. Archibald Newing, and John Rehen- 
ny were proved by two witneſſes, and Wallace 
Kelly by one, to have been of the guard at the 
time of firing, but it did not appear that they, 
or any of them joined in the firing—However he 
conceived the law to be, that when a number of 
perſons enter into an unlawful deſign, and com- 
bine together to execute it, the ſhot, or ſtroke of 
one, is the ſhot or ſtroke of all. There was alſo 
another Legal Conſideration to be attended to, 

and 
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and that was, that ſuppoſing the deceaſed to have 
been arreſted under Lawful proceſs, and an at- 
tempt made to reſcue, but without effect, and 
without any reſiſtance on their own part, or any 
attempt to eſcape and no neceſſity ſhewn for the 
killing, there could be no doubt, that in point of 
Law, that killing was murder, 


It had appeared indeed that ſome of theſe men 
were ignorant whether there was a real attempt to 
reſcue ; but the whole party had received directi- 
ons in caſe a reſcue was attempted, to kill their 
priſoners at all events, and they purſued theſe 
directions in a manner which ſhewed a determin- 
ed purpoſe to execute their horrid commiſſion, 
whether there was any neceſſity for it, or not — 
They might perhaps be deluded with a belief that 
it was lawful to do ſo; but in his apprehenſion 
that was not ſufficient to juſtify or excuſe them in 
the eye of the law, of which every man is pre- 
ſumed to be conuſant. It might weigh with his 
brother and himſelf to lay the ſituation of thoſe 
deluded inſtruments of another man's cruelty 
and artifice before Government, but would not 
juſtify the Jury in acquitting them, 


As to two of them, Wallace Kelly and Rehenny, 
the two ſtories are ſo like, that they cannot be 
eaſily reconciled to belief. If, however, the Ju- 
ry did believe the teſtimony of their witneſſes, 
in contradiction to that of the witneſſes for the 
Crown, they muſt acquit them. If not they 
muſt find them guilty. 


T 2 Mr. Baron 
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Baron Power, The nature of the queſtion now 
for the conſideration of the Jury, made it neceſſary, 
he ſaid, to repeat what the law was, that an opinion 
may not circulate (and which he was forry to hear 
had circulated) that wherever an attempt was made 
to reſcue any perſons in cuſtody, thoſe who have the 
cuſtody of ſuch priſoners may kill them ; adding, 
that by ſtating what the law was, men would alſo ſee 
what the law was not. 


He obſerved firſt, in every charge of murder the 
fat of killing being once proved, every circum- 


| Nance tending to juſtify, alleviate, or excuſe, muſt 


be proved on the part of the priſoner, unleſs it ariſes 


from the evidence ſworn on the part of the crown, 


the law implying malice, unleſs the contrary ap- 
peared. 


That Hipſon and M*Donnell were killed by the 
arty ſent to conduct them, was a fact not denied. 
he queſtion then was, whether there appeared ſuffi- 
cient matter to juffify, excuſe, or alleviate that homi- 
cide. | 


Warrants againſt M Donnell, Hipſon and Gallagher, 
for criminal offences, and an attempt made to reſcue 
the perſons in cuſtody, under thoſe warrants were the 
ground and foundation of the juſtification. (Here the 
Baron ſtated thoſe rules and principles of law menti- 
oned by him on the trial of Mr. Fitzgerald,) adding, 
It would be extraordinary indeed, if what was con- 
tended for was the law of any civilized ſtate—that 
where a reſcue was attempted, even without the 
knowledge of thoſe in cuſtody, it was lawful to kill 
the priſoners. An apparent neceſſity for committing 
the homicide muſt in every caſe appear, otherwiſe 
an attempt to reſcue would be no juſtification ; it was 

obvious, 
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obvious, he ſaid, that ſuch an attempt may be made 
uſe of as an artful, malicious device, to kill the pri- 
ſoners. 


Two queſtions were proper, he ſaid, for the con- 
ſideration of the Jury: 


Firſt, Was there any attempt to reſcue? 


Secondly. Have we here any evidence of ſuch an 
apparent, abſolute neceſſity, as he had ſtated, whe- 
ther the priſoners could not have been conveyed 
before a magiſtrate, or to gaol, without committing 
the homicide? If they could then, notwithſtanding 
the attempt to reſcue, it will be murder: The queſ- 
tion of fact then was reduced to this conſideration, 
Could twenty armed men carry three unarmed 
men to gaol, notwithſtanding one ſhot fired at the 
rear of the guard, or, notwithſtanding (what ap- 
peared the day before in evidence) that twelve men 
from behind a wall had fired twelve ſhots, with- 
out making any other attempt to reſcue the priſon- 
ers? Upon ſuch a queſtion, he ſaid, little difficulty 
could remain in the minds of the Jury; it was, 
however, a queſtion of fact proper for their con- 
ſideration, and to them he left it, with thoſe ob- 
ſervations he had already made, 


He then mentioned particularly the names of thoſe 
in the bill of indictment, againſt whom no evidence 
had been adduced, and thoſe againſt whom the evi- 
dence, if deſerving credit, was ſufficient, in point 
of law, to ſupport the bill of indictment; obſervin 
that on the credit due to the ſeveral witneſſes, the guilt 
or innocence of thoſe ſworn againſt muſt depend— 
that as to thoſe who were proved to be preſent, aiding 
and aſſiſting the act of him who fired, was the act - 

all, 
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all, actually or virtually preſent, and upon the whole, 
if they did believe that thoſe who were ſworn againſt, 
did fire at M Donnell and Hipſon, and that the 
others (whoſe names he repeated) were preſent aid- 
ing and aſſiſting, the Jury ſhould find them guilty, 
otherwiſe their verdict ſhould be Not Guilty. 


The Jury withdrew, and in about twenty minutes 
brought in their verdict. 


John Fulton, guilty 
James Maſterſon, not guilty 
John Cox, not guilty 
David Saltry, not guilty 
James Foy, not guilty 
William Fulton, guilty 
Philip Cox, not guilty 
Archibold Newing, guilty 
— Berney, not guilty 
umphrey George, not guilty 
Michael Bruen, no: guilty 
ohn Rehenny, guilty 
illiam Robinſon, not guzlty 
Wallace Kelly, not guilty 
David Simpſon, guilty 


While the Jury were out conſidering this verdict ; 
the Chief Baron ſaid, as it got ſo near Sunday, that 
he thought it both proper and humane to paſs over 
that day, and, as the law in England, though not 
the law here, gave to murderers that day, in imitati- 
on of it to forbear pronouncing ſentence on Mr, 
Fitzgerald till Monday, 


Mr. 
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Mr. Attorney General (aid, in truth, he was well 
content that it ſhould be ſo. But he underſtood that 
there was a motion to be made in arreſt of judg- 
ment. If that motion were at all to be made, 1t 
muſt ariſe from defects upon the record, which could 
as well be ſhewn in five minutes as in five years; 
and the only advantage that he wiſhed to reap, was 
not to hear a long (ſpeech; for the more time there 
were given, the longer the ſpeech, but not the better 
the argument; for a good legal mind could ſoon pro- 
duce a good legal argument. 


Mr. Burke ſaid, that he did not ſee any defect on 
the indictment; but Mr. Sanley had told him that 
he did; and he hoped the court would give the gen- 
tlemen on that fide time to conſult together. 


The Chief Baron requeſted that Mr. Stanley, who 
was out of Court, might be ſent for, and he having 
come in, then deſired him to acquaint the court 
if he had any motion to make in arreſt of judg- 
ment, in the caſe of Mr, Fitzgerald. 


Mr. Stanley prayed time to conſider the queſtion 
and 


Mr. Attorney General aſked Mr. Stanley, as a mo- 
tion in Arreſt of Judgment muſt ariſe from Error in 
the Record, whether he had not better have the in- 
dictment read, as poſſibly he never had heard it, or 


elſe had forgotten 1t; 
The Indictment was then read. 


Mr. Attorney General then deſired Mr. Stanley 
would ſtate what objections he had to the indict- 


ment. 
Mr. 
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Mr. Stanley declared, he did not hold himſelf 
bound, in that ſtage of the buſineſs, to tell the At- 
torney whether he had any objection or not to the 
indictment, as he had already experienced that the 
Attorney General was neither diſpoſed to grant Mr. 
Fitzgerald any favour, or to act with that candor 
and humanity that would have done honour to his 
ſtation — a character that his predeceſſors in office 
had been ſo zealous to acquire, that he challenged 
him to ſhew a ſingle inſtance ſince the revolution, 
when an Attorney General had refuſed or withheld 
his conſent, to extend a liberal and a legal indulgence 
to a priſoner in a capital caſe, as had been done by 
the Attorney General at the commencement of the 
trial. But, he thanked God, it was not neceſſary 
for him to aſk the Attorney General's leave to make 
a motion in arreſt of Judgment. If, upon conſide- 
ration, the caſe would admit of it, happy it was for 
his unfortunate client, and happy it was for him, that 
he could have recourſe to Judges who had wiſdom 
enough to comprehend, and power enough to ex- 
tend, thoſe advantages which the nicety and caution 
of the law provide in caſes of life, without the con- 
ſent of his Majeſty's Attorney General. 


Mr. Stanley then told the Court, that he did not 
think it neceſſary for him at that time to ſtate whe- 
ther he had or had not any objections to make in 
arreſt of Judgment; for he would undertake to 
ſhew that, if Mr. Fitzgerald was then ſtanding at 
the, bar, and that the indictment was the moſt per- 
fect one that ever was drawn by the hand of a law- 
yer, that the Court conld not paſs ſentence on Mr. 
Fitzgerald, and he would ſtate his reaſons. It had 
been ſaid by Mr. Attorney General, that Mr, Fitz- 
gerald waived the benefit of the law, and conſented 
to be tried before the principals; and that though in 

general 
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general either a derivative traitor, or an acceſſary in 
felony, ſhall not be tried till the principal is convict- 
ed, yet he may con/ent to put himſelf upon his trial 
if he chuſes He admitted Mr. Attorney General's 
Law, if the acceſſary expreſsly conſents to be tried 
firſt—hut he denied the fact. Mr. Fitzgerald never 
conſented to be tried firſt; but if he did, the court 
would find it laid down, 1 Hal. 623. that though the 
acceſlary in felony, or the acceſſorial traitor in treaſon, 
does conſent to be tried before his principal, yet, 
ſays Lord Hale, if he be convicted, it is neceſſary to 
reſpite Judgment againſt him till the principal be 
convicted and attainted ; for, if the principal be af- 
terwards acquitted, the conviction of the acceſſary 
is void, and no judgment can be paſſed upon him; 
ſo, if the principal is outlawed, and thereupon the 
acceſlary is tried and convicted, if the principal af- 
terwards reverſes the outlawry, and pleads over and 
is acquitted, the coviction of the acceſſary is reverſ- 
ed. The derivative acceſſorial traitor is intitled to 
the very ſame advantages that the man acceſſary in 
felony is; and, upon this principle, it was moſt clear 
that no judgment could now be paſſed againſt Mr. 
Fitzgerald, 


The Chief Baron then ſaid to Mr. Stanley, ſince 
that was his objection, he had better wait until the 
Jury had returned with their verdict. 


Mr. Baron Power ſaid, he meant to give no opi- 
nion; but, being always of opinion that it was 
eaſier to obviate beforehand an objection than anſwer 
it afterwards, in order to have put an end to the 
queſtion, he had wiſhed to have had a juror with- 
drawn. | 


The Chief Baron ſaid, he had wiſhed ſo for the 
ſame reaſon, 
U The 
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The jury then returned with their verdict againſt 
the principals; and Mr. Stanley begged time till 
Monday to conſider whether any motion could be 
made in Arreſt of Judgment. 


The Court ſaid, God forbid, that they ſhould feel 
any inconvenience, or refuſe to grant him any rea- 
ſonable time he might defire ; but they begged him 


to conſider well of his motion, and to remember 


that it muſt be made in the preſence of Mr. Fitz- 
gerald. If, however, he perſiſted in it, it was their 
duty to attend to, and they muſt and would hear his 
motion. 


Adjourned to Monday. 


Monpay, Jux 12. 


TRR Court met purſuant to adjournment. Ti- 
mothy Brecknock was brought to the bar, and tried 
upon the ſame indictment upon which Nr. Fitzge- 
rald had been convicted, .Mr. Brecknock applied 
to the Court, and begged leave before his t ial to pray 
to his Heavenly Judge for about two minutes. He 
according'y fell upon his knees, and remai ed in 
filence for ſome time, When he was defired by the 
Clerk of the Crown to look to his challenges, he 
aſked, ** How it was poſſible for him, an alien born, 
to make exceptions to perſons, according to con- 
* ſanguinity, up to the 5th degree; but he would 
* make a general challenge of all the inhabitants of 
© Caſtlebar, all of the name of M*Donnell, and, he 
* believed, all of the name of Higgins.” 


The 


| 
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The following gentlemen were ſworn on the Petit 
Jury, viz. 


James Browne of Browne-Hall, Eſq. 
Thomas Samuel Lindſey of Milford, Eſq. 
— Knox cf Ballina, Eq. 

eter Lynch of Caſtlecarra, Eſq. 
Thomas Lindſey, Jon of Hollimount, Eſq- 
George Jackſon of Proſpect, Eſq. 
Smyth Steel of Foxford, Eſq. 
James Gildea of Croſslough, Eſq. 
John Ormſby of Ballinamore, Eſq. 
Thomas Ellwood of Caſtletown, Eſq, 
John Nolan of Loughboy, Eſq. and 
Patrick French of Ballykinneave, Eſq. 


Mr.- Brecknock then addreſſed the Court; and 
ſaid, he believed, it was in his-Lordſhip's recollec- 
tion that he had formerly claimed a Medietas Linguae 
Jury; that he did not mean to mention or name the 
ſtatutes of Edward, nor that of Henry the 6th, but 
he meant that older law of Athelſtan, called, Pax 
inter populum & Regem. 


The Lord Chief Baron. Mr. Brecknock, this is 
waſting time. It was formerly aſſerted by you, that 
Scotſmen, before the union, had a right to a trial per 
Medietatem Linguae the fact was not ſo; and ſince 
the union the practice uniformly has been otherwiſe: 
the people of Ireland and England ſpeak one tongue, 
have one common language, and are governed by 
one common Sovereign; and let it not go abroad, 
that Engliſhmen are conſidered as aliens in this king- 
dom. Engliſhmen inherit in Ireland, and, vice ver/a, 
Iriſhmen in England. Both countries have the (:me 
laws, the ſame conſtitution, and the ſame happy 
government.” | | 
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The Court having thus over-ruled this point, Mr. 
Brecknock claimed as his right the inſpection of the 
bill of indictment, that he might know whether it 
was found by twelve jurors or not; for if there were 
not twelve jurors to the finding, the whole was 
over, 


The Chief Baron then informed him, that the 
bill bore the name of the foreman, ſigned for him- 
ſelf and fellowyurors, and that was ſufficient.— 


Mr. Brecknock ſaid, Hawkins ſays not. 


Mr. Attorney General then ſtated the evidence, 


and called Andrew Gallagher, who was the firſt wit- 


neſs in ſupport of the proſecution. He was taken 
on the 2oth of February, and carried priſoner to 
Turlough, where he was detained that night, he could 
diſtinguiſh Mr. Brecknock's voice. In the morning 
he obſerved a guard with arms. He ſaw Mr. Breck- 
nock and Mr Fitzgerald at the door in Turlongh- 
Houſe; they firſt ſpoke together in French, or in ſome 
language which the witneſs did not underſtand. Mr, 
Fitzgerald called over Foy and Andrew Craig, in 
Brecknock's preſence, and ordered them to move 
the guard higher up, and to tell them in caſe of a 
reſcue to ſhoot their priſoners. He heard Mr. Fitz- 
gerald ſay, when Scotch Andrew went to the guard, 
Ha!] we ſhall ſoon get rid of them now.“ Oh! fays 
Mr. Brecknock,” that's well, we ſhall then be eaſy 
indeed.” M' Donnell and Hipſon are dead. Hipſon 
was ſhot hy part of the guard from the Houle at 
Turlough, he was ſhot from the rear. The witneſs 
himſelf was wounded; he was brought back to Tur- 
lough, Mr. Brecknock told him, the witneſs, in Mr. 
Fitzgerald's houſe, that he would be puniſhed for fo 
heinous a circumſtance as a reſcue. 


Mr. 
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from what had fallen from 
Mr. Gallagher, his teſſmony ought not to be receiv- 
ed; for it did appear two manners, that he had 
fled from juſtice Oi tenus; and the court had a 
record of his convictin upon that flight. 


Mr. Brecknock ſai 


The Chief Baron ſegged of Mr. Brecknock to 
deſert ſuch idle e, and to commit himſelf 
to his council, 


He was then crſs-examined by Mr, Owen. 


He cannot ſpeak French; but from hearing it 
ſpoken by others, h believed the language in which 
Mr. Fitzgerald an{ Mr. Brecknock ſpoke to be 
French. He ſaw n/ afſent given by Mr. Brecknock 


to Mr, Fitzgerald propoſals; but he heard Mr. 


Fitzgerald ſay,” H! we ſhall ſoon get rid of them 
now ;” and Mr. Bre{knock reply,” O! that is well, we 
ſhall then be eaſy ndeed; and the words, we'll be 
eaſy indeed were nt coupled, with other words. Mr. 
Fitzgerald does ſpeak in a low voice, but the witneſs 
has heard him (pak as loud as any man. As to Mr. 
Brecknock, the Ccurt had heard him juſt then, and 
could tell whetiet he ſpoke loud or not. Mr. 
Fitzgerald anc Mr. Brecknock were in the 
room together when the witneſs was brought back 
to the houſe of Turlongh. Mr. Fitzgerald wrote 
ſeveral notes, ind received ſeveral notes, and he 
ſhewed them al to Mr. Brecknock. They ſpoke 
together in a foreign language. 


Mr. Brecknock ſuggeſted, that the ſtatute of the 
roth of Henry the 7th was a mere temporary act; 
and would their lordſhips, after an interval of near 
two hundred and ninety one years, wreſt it to the 
preſent purpoſe ? 


The ſecond witneſs for the Cown, Andrew Craig 
| examined by MrPatterſon, 


Remembered the morning K'Donnell and. Hipſon 
were ſhot, he ſaw Mr. Breckhbck bringing a hook 
into the ſmall room to Mr. Fitzgerald; he laid it 
on a table or chair, and pointſl with his finger, and 
faid “ there is the place you ſant.“ There was no 
paſſage read in Brecknock's peſence. Mr. Fitzge- 
rald called the Book an act of parliament, and read, 
or ſeemed to read, that it was ſwful to ſhoot a per- 
fon charged with felony, if It attempted a reſcue. 
He ſaw Mr. Brecknock aboutthe houſe, and at the 
door that morning, and talkig with Mr. Fitzge- 
rald, but he does not know 2 what they were 
talking. Mr. Fitzgerald's orers to the witneſs 
were to make a man go on, and fire the reſ- 


cue ſhot. The Priſoners were hot in conſequence 
of that ſhot. | 


In an anſwer to a queſtion fron the Court, 
He ſaid, he did not recollect beit preſent at any 
converſation between Mr. — and Mr. Fitz- 
gerald before on that morning. 


He was croſs examined by Mr Burke. 


The witneſs lived for two years and half with Mr, 
Fitzgerald ; Mr. Brecknock had been with him this 
year and half; Mr. Fitzgerald and Brecknock were 
fond of reading law books together. The witneſs 
could not tell whether it was to that point or another 
that the book was applied. They had lived at 
Turlough for nine months. 


70 


(5) 
To another queſon from the Court, 


He ſaid, it was ſome tme before the laſt general 
aſſizes, that the firſt atempts were made on Mr. 
M*Donnell. 


To a queſtion frm one of the Jury, 


He anſwered, Mr. Becknock laid the book on a 
table or chair, 


The Third Witneſs for be Crown, Patrick Dornin 
examined ty Mr, O'Hara. 


He was one of the grard appointed on the 21ſt of 
February ; they were drawn up before the houſe at 
Turlough ; he recewed directions from Mr. Fitz 
rald—he told them low to behave. The directions 
were if they ſhoul{ meet with any oppoſition or 
reſcue, to make fire of the priſoners. There 
were two or three queſtions among the people 
as to what was ſid by Mr. Fitzgerald; ſome 
ſaid it was kill tzem” but the words he heard 
were © make ſure of them.” Brecknock and 
Mr. Fitzgerald wert together at the doors, when 
theſe directions were given, Mr. Hipſon was 
killed dead. He ſav no perſon upon the road but 
the guard, nor no attempt of a reſcue. John Ful- 
ton was of the Guard, as were William Fulton and 
. Renchy. 


He was croſs examined by Mr. Stanley. 


Between fix and ſeven o'clock the orders were 
given; all the guards were preſent. The orders were 
given firſt to Andrew Craig at the head of the 
guard, and then to the guard, Mr. Fitzgerald ws 
i | t 
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the orders firſt at the door, and Andrew Craig told 


the orders on the road. Al the guards were on the 
centre of the road. Mr, itzgerald came off the 
flag; he did not come cloſeto the guard, he came 
two or three paces; the witieſs was in the centre of 
the ranks. NE 


The Fourth witneſs for the (rown, Sir Neil O'Don- 
nell examined b Mr. Daly. 


Hie took the examinatims of Dornin. Dornin 

was in the crowd where M. M*Donnell lay dead. 
Dornin told the Witneſs he wanted to ſpeak to him 
about that buſineſs, that hewas one of the unfor- 
tunate guard, and all the juſtice he could do was 
to tell all he knew, He nad got ſome ſmall ſhot 
in his back 


The fifth witneſs for the Crown, James Calpin ex- 
amined by Mr, Attortty General. 


He was on the road the morning M*Donnell 
was ſhot; he after that ſaw the priſoner Brecknock; 
he heard Brecknock aſk a man very like a miniſter, 
(who was wringing his hands) nſide of him, Why 
he moaned?” the gentleman paſſed in, and Breck- 
nock ſaid to the guard Lads, your maſter is angry 
for your leaving this man alive, for he will certainly 
do you a great deal of harm,” Gallagher was at that 
time about a muſquet ſhot from the houſe, or better, 
with the guard coming down the hill, 


Hie was croſs examined by Mr. Burke. 


He never told any body what he had now given in 
evidence, until he was ſummoned by my Lord the 
Judge. On the evening of the murder, there was a 


man, 
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man, With his wife and children who wanted to go to 
Caſtlebar, and the witneſs told him if he would ſtay 
with him that night he would give him potatoes for 
his ſupper, and ſtraw for his bed :—In return for 
which the man faid, if in his power he would ſerve 
him for ever. That man was now in the ſervice of 
Mr. Gregory, and he ſuppoſed that Mr. Gregory had 
the ſummons ſent to him. 


In a queſtion from one of the Furors. 


He faid, it was not common for the people to 
ſtand and hear any thing at Mr. Fitzgerald's doors, 
but he apprehended that Mr. Gallagher might be 
hurted, and he ſtayed to ſee how he, Mr. Gallagher, 
might be uſed. 


To a queſtion from another of the Jury. 


He ſaid, that only a third of the guard had come 
to Turlough when this had happened. | 


[ Here the proſecution cloſed. ] 


In the defence of the priſoners the Rev. Henry Henry 
| was firſt called. 


He was examined by Mr. Owen. 


He ſlept at Turlough-houſe the 2oth of February. 
He ſaw the guard on the 21ſt of February laſt. He, 
as far as he recollected, did not ſee Mr, Brecknock 
before the guard went off. He did not on the former 
trial (wear that Brecknock was in his bed, but that 
the witneſs did not ſee him, and believes him to 
have been in his room. He could not perfectly re- 
colle& whether he ſaw Mr. Brecknock after the re- 
turn of Gallagher, he was ſo confufed, from ſee- 
ing men in the pangs of death, He did not recollect 
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whether Mr. Brecknock was among the people who 
were about the houſe with him. He did not perfectly 
recollect ſeeing Mr, Brecknock after the return of 
Gallagher. 


To a queſtion from the Chief Baron. 


He ſaid, he did recolle& wringing his hands; and 
being aſked by him, Whether he recollected to ſee 
that man who had. been juſt examined at that 
time? he anſwered that he did not, from his con- 
fuſion, recollect. He might have wrung his hands; 
but that he remembered a man with red hair called 
to him to tell him, that he was ſummoned by a 
crown ſummons, and requeſted to know whether 
he might with ſafety not attend? He knew Mr. 
Brecknock only for about twelve days. He be- 
lieved him to be the laſt man in the world who would 
have a thirſt for blood, and he would give parti- 
cular inſtances. | 


Mr. Attorney General objected to ſuch kind of 
evidence as being inadmiſſible. He relied on it, that in 
giving evidence of character, general evidence only 
was to be received, and that particular inſtances 
could not be adduced, | 


Mr. Stanley contended that it might be admitted, 
The clear rule of evidence, he 1aid, was this: 
when a witneſs 1s called to impeach a man's cha- 
racter, he can only do it by general accounts 
of his conduct and behaviour, and he ſhall not be 
permitted to give evidence of particular facts, 
which the perſon 1s not then prepared to combat with 
evidence ; for no man is bound to defend every ac- 
tion of his life when unprepared for that purpoſe, 
But this rule does not hold when you call a witneſs to 


ſupport 
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ſapport a man's character, the witneſs may not only 
give him a good character, . but he may give his rea- 
ſons for entertaining that good opinion of him; and 
he remembered the point ruled at the ſpecial com- 
miſſion in St. Margaret's-Hiil in the Borough of 
Southwark, on the trial of the rioters in 1780, 
A man was indicted on the riot act 10 George iſt. 
a witneſs was called to give him a character, he gave 
him a good one, and ſaid his reaſon for entertaining 
that good opinion of him was, that he knew him to 
be a dutiful fon, and that he ſupported a helpleſs 

rent by his induſtry. An objeCtion was then made 
to this kind of evidence, and Lord Loughborough 
and Mr. Juſtice Good, made the preſent diſtinction, 
and ruled it to be proper evidence. 


Mr. Attorney General ſaid, that when Mr. Stanley's 
Reports had the fiat of the judges, they might then 
be cited ; but he preſumed that their lordſhips would 
follow the known rules of evidence. 


Mr. Baron Power ſaid, that in giving general 
character, the witneſs might give evidence of the 
reaſons why he gave that character, 


Mr. Henry then proceeded in his evidence: he 
knew that Andrew Craig had a particular averſion to 
to the priſoner. He had heard him ſay, that he would 
not call a gentleman a liar; but the priſoner went 
as near to telling lies as any man could do; that 
Craig hindered the ſervants from taking turf to Mr. 
Brecknock's room, and from doing any thing for 
him; and he often heard Craig ſay, damn him.” 
He did not think the priſoner a man of a ſanguin- 
ary diſpoſition, for he remembered a particular in- 
ftance of Andrew Craig nicking a horſe which be- 
longed to him the witneſs, upon which the priſoner 
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reproved him, and told him he would certainly bring 
down vengeance for the ſhedding of blood. 


Second witneſs in the defence, Judith Kilgallen ex- 
amined by Mr. Stanley. 


She knew Mr. Brecknock ever ſince he came to 
Turlough. On being aſked what time he aroſe, the 
priſoner interrupted and replied, ** that he always roſe 
fifteen minutes before ſun riſe, to waft his prayers to 
heaven.” On the queſtion being put again to the 
witnels, ſhe ſaid ſhe could not be particular; he got 
up ſometimes early and ſometimes late. She did not 
on that day ſee him until after eight o'clock. She 
ſaw the guard go off, and on the return of the guard 
ſhe ſaw Mr. Brecknock about the houſe, 


She was croſs examined by Mr. O'Hara. 


; She was not much fatigued with fitting up all 
night. 


Third Witneſs in the defence. John Scott examined 
| by Mr. Burke. 


He was up all night. He did not ſee Mr. Breck- 
nock until the guard came back. He ſaw the guard 
go off, and if Mr. Brecknock was then there he muſt 
have ſeen him. 


He was croſs examined by Mr. Attorney General, 


Who aſked him, if he was the witneſs who had 
ſworn on the other night that Mr. O'Meally had 
ſigned the warrants in the kitchen, — and that had 
{worn that Paddy wrote the examinations there,— 
and that Fulton wrote his own name? to — 

aving 
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having anſwered that he was, Mr. Attorney General 
then ſaid he would not aſk him a ſingle queſtion, 


Fourth Witneſs. The Reverend John Benton exa- 
mined by Mr. Burke. 


He had known Mr. Brecknock for ſome years; he 
believed from 1782, when Mr. Fitzgerald was con- 
fined in the new priſon—he cannot tell his general 
character; but he did not think him capable of per- 
petrating any ſanguinary act, becauſe he had heard 
him frequently reprove men for the lighteſt im- 
moralities, 


He was croſs examined by Mr. Attorney General. 


He knew Mr, Fitzgerald very well, and always 
had taken him to be a man of abilities He knew 
that he, Mr. Fitzgerald, conſulted Mr. Brecknock as 
a Man of law, He believed he, the witneſs himſelf, 
might have been conſulted by Mr. Fitzgerald. He 
did not believe that if Mr. Fitzgerald had ſuch a 
ſanguinary mind, the 22 was capable of 
counſelling and adviſing ſuch facts. He believed that 
he had ſaid that the priſoner was the cauſe of all the 
miſchief which had befallen to Mr. Fitzgerald; but 
his reaſon for ſaying ſo was, that he knew Mr. Fitz- 
gerald had been led aſtray in his property, as to the 
writ of error, in which the gentleman then examining 
the witneſs as a lawyer (Mr. Attorney General) had 
been concerned; and he believed if he, Mr. Fitzge- 
rald, had not been ſo miſguided, Mr. Fitzgerald 
would not have had any occaſion to have come to 
that country,—and he alſo knew that Mr, Fitzgerald 
had not one law book before he knew Mr. Breck- 
nock. 


[ Here the priſoner cloſed his defence. ] 
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The Chief Baron then charged the Jury, and 
ſtated that the priſoner Timothy Brecknock was 
charged in two indictments with procuring a 
murder to be committed, and the law had made 
that crime equal in guil: with the perpetration 
of murder itſelf, and with great juſtice ; for the 
artful wretch, who contrives a murder, is more 
criminal than the unfortunate inſtrument of his 
malevolence, To bring this crime home to the 
priſoner, a murder muſt have been committed, 
and by his procurement. That a murder had been 
committed, was clearly proved by the witneſſes and 
had been eſtabliſhed by fix verdicts. To effectu- 
ate that murder, a plan; and a very artful plan 
had been laid. If Andrew Craig be believed, the 
plan moved from Brecknock, who is ſworn to 
have produced a book, in which it was laid down 
for law, that it was lawful to kill priſoners charg- 
ed with felony, in caſe of a reſcue. But credit 
was not lightly to be given to the teſtimony of a 
perſon of Andrew Craig's deſcription, eſpecially 
when it appeared by the evidence of Mr. Henry; 
That Craig was ill inclined towards the priſo- 
ner; Dornin, another witneſs, ſcemed alſo to dif- 
fer from him. That Andrew Gallagher had pro- 
ved that the priſoner was preſent, when Mr. Fitz- 
gerald had given directions to the guard to ſhoot 
their priſoners, and gave his countenance to theſe 
directions. That when Mr. Fitzgerald expreſſed 
his opinion, that they ſhould now get rid of theſe 
fellows, the priſoner repl ied, it is well; we ſhall 
then be eaſy indeed, James Calpin alſo had gi- 
ven material evidence to ſhew, that the priſoner 
was conſenting to the plan. Witneſs were ex- 
amined to the character of the priſoner. The 
reaſon why character is allowed as evidence in 
capital 
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capital caſes is, that the law in favour of life, pre- 
ſumes innocence till guilt has been proved; and 
where the matter reſts in doubt, evidence of 
good character fortifies that preſumption ; but 
theſe doubts are not to be light or frivolous 
doubts, but ſuch as would ariſe in a ſteady mind, 
from a cool and diſpaſſionate conſideration of the 
caſe. If therefore upon the whole of the caſe, the 
jury believed that a plot was laid againſt the lives 
of the deceaſed, and that he was concerned in 
laying that plot, they ought to find him guilty: 
but if they thought there was no plot laid, or if 
there was, that he was neither privy nor conſent- 
ing to it, they ought to acquit him; or, if they 
thought themſelves warranted to entertain doubts 
about his guilt, it was their duty to incline to the 
ſide of mercy. 


Mr. Baron Power obſerved, that this was the ſame 
indictment upon which Mr. Fitzgerald had been 
convicted ; but the Jury ſhould feel no prejudice on 
that account againſt the priſoner at the bar. They 
were not to infer that the priſoner was guilty, be- 
cauſe Mr. Fitzgerald was proved to be ſo; the pri- 
ſoner, ſaid he, may be innocent notwithſtanding 
the guilt of Mr. Fitzgerald. The bills of indict- 
ment were founded on the roth Hen. VIE. charging 
that the priſoner did provoke, ſtir up, and procure 
certain perſons to murder Mr. M*Donnell and Hip- 
ſon ; to ſupport this charge, it muſt appear that the 
murder was committed ; and, notwithſtanding the 
conviction of Fulton and others on the preceding 
day, the priſoner at the bar might have given evi- 
dence tending to juſtify, excuſe, or alleviate the 
homicide ; but that defence, which had been relied 
on in the caſe of Mr. Fitzgerald, he obſerved, had 
been wiſely abandoned in the preſent caſe. ag 

Ss iſted 
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exiſted any neceſſity for committing the homicide, 
that the law might have been executed, and the 
perſons in cuſtody conveyed before a magiſtrate or 
ro gaol without firing one ſingle ſhot, were facts 
not in this caſe controverted on the part of the pri- 
ſoner — he had reſted his defence on ſtronger 
ground. His defence is, that he did not provoke, 
ftir up, or procure any of the perſons named in 
the indiQtment to commit the murder—he obſerv- 
ed that four witneſſes had given teſtimony that he 
did; but the Jury only were the conſtitutional 
judges of the fact, and the credit due to thoſe who 
atreſted it ; that the priſoner had given evidence 
of general good character with regard to this ſpe- 
cies of evidence, he would give them ſome legal 
information. If the fact alledged in the indict- 
ment be fully and clearly proved, character becomes 
totally uſeleſs. If a man be happy enough to 
have the good opinion of all his neighbours—to be 
thought in the opinion of all thoſe preſent incapa- 
ble of committing the horrid crime he was charged 
with—if, notwithſtanding, it ſhould be fully and 
clearly proved that he did kill another without any, 
or without a ſufficient provocation, the unhappy 
perpetrator, however good his character before was, 
muſt anſwer for the crime ; and character will not 
avail one grain in the ſcale of Juſtice : but if, on 
the contrary, the charge be not fully and clearly 
proved—if it be doubtful whether he was guilty or 
not then, indeed, character ſhonld turn the ſcale, 
and the jury ſnould lean to the merciful ſide. He 
concluded, that it ſhould ever be remembered by Ju- 
rors (to uſe the higheſt and beſt authority) © that it 
is better ninety and nine guilty perſons ſhould 
10 _— than that one innocent man ſhould ſuf- 

P's. 
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The Jury retired for about ten. minutes; and re- 
tumed with heit eee 686 
" The. an of the Jury then mls 
Bae and having preſſed it ſtrongly, the 
Court aſked the Jury if — 1 any doubts of the 
guilt of the priſoner, or any wiſh. to wa pong their 
verde Poo which the en n not. 
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Anvanw Galen was then Ane up to _ 
tried, for the ſame charge which John Gallagh- 
er and the other Gentlemen were acquitted of | 
on Thurſday laſt: And the ee 9 
n were ſworn of. his jury: — 
James O Donnel, Eſquire..... - 
Patrick. Kirwan, Eſq. TT 
George O'Malley, Eg. 
William Orme, Ef. 
Patrick Taaffe, Eſq. n 07 57201 
lohn Joyce, Eſq. 700 
. Edmund Taaffe, Eſq. 
Bartholomew French, Eſq..: 
Walter Burke, Eſq. 
Arthur Lindſay, Eſq. 
',, George Bingham, Eſq. - 
Thomas Ormſby, Eſq. 


THE Attorney-General having declared that 
there was no evidence, | 


The Jury inſtantly recurned a Verdict, NOT 
CULT TI. 


The Court then ordered up the ſeveral Perſons 


who bad. been. found Guilty on Saturday laſt, to 
Y receive 
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receive ſentence: And accordingly John Pons: 
William Fulton, Archibald Ewing, John Re 
hanny or Renchy, and David Simpſon, were put 
to the bar; and on being asked what they had 
to ſay,? why Judgment of Death, and Execution 
thereon,” ſhould not be awarded againſt them. 
John Fulton ſaid, He was very young, and had 
been deluded';—he was 4 ſtranger, and dared 
not to diſobey; and requeſted the ah: 0h to give 
row time for repentance. 


| be Obief Baron then ald That thatey 4 was 
not in their diſpoſal that bis duty was a painful 
one, it was to pronounce the ſentence of the law 
upon them: — which having done; he adviſed 
John Fulton to prepare himſelf for immediate 
execution. — They were then remanded ; and the 
Gaoler was directed to bring up Mr. Fitzgerald 
and Mr. Brecknock. While the Gaoler was 
abſent, the Chief Baron asked Mr. Stanley if he 
meant to make his motion im arreſt of judgment; 
SC and Mr. Stanley having ſaid he did, the Chief 
Baron replied: In regard to the feelings of the un- 
happy Gentleman, I avoided having him brought 
into court, which he ought to have been, while 
ſentence was pronounced” on the other unhappy 
ſufferers. It is for your conſideration, whether 
you think you are ſuffictently founded in your 
claim for an arreſt of judgment, to expoſe the 
Priſoner to that ſituation Which I have avoided, 
becauſe I knew it would be painful to his feel- 
ings. If you continue in your Intention, he muſt 
be brought up to be preſent at your motion. 
You will alſo conſider, what you may obtain; 
for I muſt inform you, thar, ſhould you ſucceed 
in your motion, we muſt ſend up à new bill! of 
indi&tmedt, free from thoſe objections, and ou 

will 
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will doubtleſs be found by the Grand Jury ;— 
and we muſt-ſtay and try the Priſoner, and muft 
deliver' the gaol, if we remain till the middle of 
term.— See alſo if there can be any doubt of 
the ſame Evidence convicting him again; and 
will you expoſe him again to that ſituation? 
11 : FP OIF 27S £59 E. . 


Mr. Stanley ſaid, He was fure Mr. Fitzgerald 
was ſafe in the hands of the learned Judges ;— 
and that, if any advantage could be derived from 
the nicety or caution of the Law, it would be as 
much the inclination as it was the duty of 
the Learned Judges, to give the Priſoner the fyll 
benefit of thoſe advantages. | 


While the Gaoler was abſent, 


Baron Power ſaid, That one objection, and 
one only, had been made; and it was made by 
Mr. Stanley; —but he, the Baron, differed from 
him, as to that objection. If, however, it had 
been made ſufficiently early, he would have 
called on his Majeſty's Attorney-General to bring 
- - on the trials of the Principals firſt. He would, 
however, now ſpeak to the point.—l1f, in the 
ſtage that had been propoſed, a Juror had been 
diſcharged, what would have been the conſe- 
quence ?—He knew' My Lord Chief | Juſtice 
Holt had laid it down, That a Jury, once charge 
ed, could not be diſcharged: However, there is 
a more modern authority, in Kinloch's caſe. 


But there it was done by the Attorney-General's 
conſent. | 


Ir was urged, that he Mr. Fitzgerald was a de- 
rivative traitor; and that a derivative traitor par- 
+ took ſo much of the nature of an acceſſory, that 


— 


* 
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he could not be tried Sri after the Acceſſory had 
been found guilty : but if it were fo, he had waiv- 


ed that benefit, by challenging the Jury. But 


he ſhould endeayour to ſhew, by the very autho- 
rity of Foſter, that the indictment was for a ſub- 
ſtantive, and not a deriyative treaſon ; that it was 
the ſame as if on the 25th of Edward III. 


He was | indifted for procurin 4 „ flirring up, and 
ha: to flee and murder, and this is declared 

the g Hoax to be g. like as «gunft the 
K ing's perſon. 


He never would try a derivative Treaſon or ac- 
ceſſorial offender, until the principal ſhould be 
convicted. But he ſaid that act of parliament 
made it the ſame as the 25th of Edward III. 


and referred to Foſter, page 342. 


Here Mr. Fitzgerald and Mr. eee being 
brought up, Mr. Baron Power forbore concluding 
his argument; and Timothy Brecknock wy 
aſked what. he had to ſay. why judgment. of dea 
and execution thereon W not * awarded 


againſt bim. 


Mr. Brectnoct ſaid he had three objeations to 
ſtate, which he wiſhed: to be heard to, and on 
which, he truſted that a OTE might are 
the judgment. 


\ Firſt. The ſtatute and the 1 conveyed 


therein were contrary to the law of Almighty 


God; for when David had procured the murder 

of. Uriah, the ſentence was, that the ſword ſhould 

de part from his houſe, but that he A not 
le. Wer 88 


"Secondly, 
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Secondly. That he had not ſeen the bill of in- 
ditment, to know, whether there were twelve 
jurors upon it, or to know, whether one of theſe 
jurors may not be a minor, or an alien, perhaps 
in the ſervice of a foreign King, at war with his 
Majeſty, as had been the caſe of the gentleman ac 


his ſide, Mr. Fitzgerald, on another occaſion. 


Thirdly. Being an alien, he had not been al- 
lowed the benefit of a Medietas Linguæ. 


The Court over- ruled the objections and orde- 
red the Clerk of the Crown to proceed, who bid 
the Jailor make a bar. OO; I 


Put Timothy Brecknock to the Bar. 
And the Chief Baron then faid, 
PRISONER at the Bax! 


If it is poſſible there can be any degree of Guilt 
beyond the Crime of which Mr. Fitzgerald is'con- 
victed, it remaineth with you, Timothy Brecknock; 
for under the. colaur of Law, you deviſed: an 
artful and a wicked Scheme to commit a horrid 
and a barbarous Murder. The Laws of the Land 
demand your Life as a juſt Forfeit for the Blood 
which has been ſhed ; and thoſe deluded Wretch+ 
es whom you inveigled into your plot, and whom 
you deceived under hopes of ſafety, to become 
the Inſtruments of your borrid Deſigns, are Ob- 
jects ot Pity, when compared to the magnitude 
of your Guilt. Fou made their Ignorance the 
means of your Purpoſes. Unfortunate old Man! 
happy had it been for you that you never had 
known Law. at all, or that you had known it bet- 


ter. The unhappy Gentleman who is now at you 
| ide, 
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ſide, would not have been brought to the wretch- 
ed ſituation in which he now ſtands, or to the 
dreadful End which muſt now' await him. Mi- 
ſerable Man ! you are fallen a Victim to your own 
Subtleties, and become the Dupe of your own 
Cunning. The venerable Appearance you have 
aſſumed, and the Sanctity which you affect, I fear 
is but put on as a Diſguiſe for the concealment of 
your Wickedneſs. The Law which you endea- 
voured to pervert. has furniſhed the detection of 
your Crime, and will ſhortly award the Puniſh- 
ment which attends, your Conviction. Your Jury 
from a miſtaken lenity have recommended you 
to Mercy, not that they doubted of your Guilt, 
but that they pitied your Age and your Inſirmi- 
ties. Your Crime is by many degrees of the 
deepeſt and blackeſt die, and it only remains for 
me to pronounce the dreadful Sentence. 


He then paſſed Sentence upon him. 


The Chief Baron then deſired the Clerk of the 
Crown to proceed; who bid the Jailor put George 
Robert Fitzgerald to the bar; and the Chief 
Baron proceeded by faying : You ſtand: convict- 
ed of provoking and procuring a horrid, foul, 
and barbarous murder. It is my duty;'and a pain- 
ful taſk indeed, I feel it, to pronounce that ſen- 
tence which the law has annexed to your crime. 
After a long and ſolemn trial in which you had 
every benefit of able Council, and experienced 
every indulgence the Court could. ſhew; you 
were convicted on the cleareſt evidence, by a ju- 
ry of your Countrymen ; in two: inſtances of 
procuring the murder of two of his Majeſty's ſub- 
jects. An offence-which our laws ſo juſtly hold 
in abhorrence, that they have placed it in an 
211 eqaul 
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equal degree of. guilt with high treaſon. againſt 
his Majeſty's perſon. In your caſe which is an 
uncommon- one indeed ! it is attended with a de- 
ree of cunning and contrivance which exceeding- 
y agravate its enormity,—bur, that very cunning, 
which you vainly hoped would have ſcreened you 
from puniſhment, has rather led to the detection 
of your guilt; the laws of your country which 
could not endure that they ſhould be made the 
inſtruments of their own violation, and the blood 
of the unhappy gentlemen, who had the misfor- 
tune to fall into your hands, and whom you ſent 
into the other world with all their Sins, upon 
their heads ; call aloud for puniſhment, and re- 
quire your life as a forfeit to public juſtice. Even 
providence has interpoſed that juſtice might not 
be diſappointed, and in the midſt of murder pre- 
ſerved the life of one man, as a witneſs for the 
diſcovery of your crime. The hand of GOD 
protected your life from. aſſaſſination, that it 
might be offered up as a ſacrifice on the altar of 
public juſtice. In the melancholy fituation to 
which you have reduced yourſelf, it might be 
ſome degree of conſolation to your feelings, that 
your ignominy and puniſhment were confined to 
your own perſon, but your miſerable family, tho 
innocent of your crime, are, in fome meaſure, 
involved 1n your diſgrace, and ſhare, unjuſtly, 
that ſhame which your ignominious end brings 
down upon them. The aged parent who bore 
you in her womb, your tender daughter, the 
offspring of your loins, your wife the inconſola- 
ble partner of your bed; partake of your diſgrace. 
You came into the world with the advantages of 
talents, which if properly cultivated, would have 
carried you thro' life with reſpectability and ho- 


nor. See how you have miſapplied them. Bleſt 


with 
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with the recommendation of birth and fortune 
Wil allied to great and reſpectable connections; poſ- 
1 ſeſſed of every qualification requiſite to tender 
a you an ornament to ſociety, and a valuable mem- 
ll ber of the community, You are now ſunk to 
[| the loweſt extremity of human infaimy-and ſhame, 
= With a mind ſuſceptible of honorable feelings, 
1 you are become an outcaſt; a victim to the laws 
of the land, which you live in. It is my duty 
to pronounce to you the dreadful ſentence of the 
law, but before ] do ſo, let me expreſs my earneſt 
hope that during the time which the mercy of the 
court has allowed you, you have by a fincere | 
repentance and a heart thoroughly ſubdued to a 
fenſe of your guilt, recommended yourſelf to that 
mercy and forgiveneſs, which you can only expect 
from the awfal tribunal before which you muſt 
ſhortly appear. aer e 


Here his Lordſhip was interrupted ' by Mr. 
FITZGERALD, who proceeded as follows: 


I beg leave to trouble your Lordſhips with a 
few words. I ſhall be very ſhort. I do not 8 
mean to caſt blame any where. I accuſe no one. 
From the evidence, the Judges could have gi- 
ven no other charge. The Jury could have found 
no other verdict. I think the verdict of the Jury 
a juſt one, according to the evidence, which was 
produced; but 1 did not think ſuch evidence 
| could have been produced. I did not think ſuch 
| charges could have been made againſt me, or I 
| ſhould have been better prepared. I had no idea 
of being found guilry. There are ſome family af- 
fairs which 1 have been endeayouring to ſettle, 
and which in truth are not yet finiſhed, that 1 
could have wiſh'd to have compleated. All, 

that 
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longeſt day, * that I wap prepared to 
meet my G0 D. However ty I may be 
EOS within a narrow. PA. nn hope in a 
her one, the unprejudiced part of the world 
think me innocent: These, who know 
5 from my earlieſt life, know me incapable 
of ſuch an action. I never feared death; nor am 
I afraid to meet it in any ſhape; in the moſt 
formidable; even an ignominious death. It may 
be thought-Þ wiſh to ſolieit 2 I would not 
_ of pardon after being found - guilty by ſuch 
ry, becaule l know I could not face the world 
after it. It has been ſuggeſted, and J underſtand. 
the report prevails, that | wiſh: for time in order to 
commit ſuicide; as a world man I never feared 
to meet death; and as a Chriſtian, which I hope I 
am; and — one, what ſort of a paſſport would 
that be to the place of Eternity ke forgive eyery 
one, and though I aſſert. my innocence; 1 do not 
mean to ſay I have no fins; I have many which 
overwhelm mey/ and I only. requeſt time tit 1 1 
1 with GOD. . 
AN alan 


. finiſhed, the Chief Baron proceeded as' 
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It u not put pboer to gradit your requeſt.” 
We ate not the diſpenſers of mercy. Your offence. 
is of ſuch a nature, that my brother Judge, and 
myſelf, thought ourſelves juſtified to have order- 
ed immediate execution; ee from the 
that you. might be better prepared to meet 
— 1 with becoming penitence, 
you have been allowed two days. — If by time, 
you mean a few hours, I am ſure the Sheriff 
will ſhew you every humanity, It is my duty, 
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is ſne mit kb c cer tlörmtes pto- 

ee Tv F e 

' Here" the Chief Bar . 
death u 7 Hr 60 AE ey as 


Arai putt bout tie evening Tias Book: | 
- nack and Jahn Fulton were brought out in g dar. 
PFhere/ being: no gallo we, a temporary ſcaffol 
which —— the walls of the new goal, 
ſtred upon as the ſpot of execution. 6 
bowed to the ſpectaturs on each: ſide, ao rerfereacl 
_ et+thoiſceffold, He: wis/dreſſed in a rals ot 
his bait curled in his neck, and 4 long EP: 
bead which: reached: down his boſom He ap- 
peared perfe&tly- ſerene and reſigned, ap * 
an uninfſuenced by the 1a of, death, as - if, 
he: was a common |f ar: of à tranſaction to 
which he was indiffarent. Fulton, who wes beſida 
him, exhibited every. ſymptom of horror and fear. 
His eyes remained ſhut—his countenance was 
that of a dead man, and his: voice was ſo low as 
to be hardly audible to thoſe near him. He com- 
feſſed his guilt of the crime for which he was about 
to ſuſſer, and ſaid that Mr. Fitzgerald did not 
give orders himſelf, but ſent them by Scotch An- 
drew. He ſtated alſo, that when: M Mullen and 
bimſalf - ſhot at Mr. N Donhell, and wounded 
him in the leg, Mr. re the Devil 
fire youri eyes for a blind ſooundrel, why did not 
you aim higher? He could not tell whether Foy 
was in this ſecret of this plot, but z, were 
others to which he was privy. Thete were 
divines who attended „ ſuffeters, | 
prayed” round the cart. Fulton prayed nd the 


( * 
utmoſt 8 god when 


FT d and fervent 
js it was 2 he 
; his Dkr. with Goc, Pig og 4 not to his v1 
i a ſin fot > Jaft 24 50 
85 exhotted Fulton to confeſs all he — ahh — 
conceal no particle of his erimes. On their kneel- 
ing a ſecond time, and the clergyman repeating - 
the Lord's prayer to Fulton, Brecknock -repearet + 
it alſo in Greek. He ſtood up in the cart, ad- 
Juſting his cloaths, and having taken a woollen 
nightcap out of his pocket, he laid it was the laſt 
time he ſhould have occaſion to put it on; but that 
he ad no apptebenſion of: what he was about — 
er. He bowed to the crowd 
405 down the nightcap, be rs one in in ug 
hes pocket, and the other in his boſom, and 
for Foote, * time in that poſture; but A 


tan few more momerits to pray, 
e Fe My told mm he md pp deem to 
for ny full time to prepare for re- 


nee. Having deen given five minutes 

1 8 which 175 Fuhon — — —_ 

| have the li 

rl re placed b bimfelf io e Kee ſture, andthe 

ff Grp ing off they were launched jito eterni-- 
ulton expreſſed no fymptom 8 Hog. but 

55 Lal he Brecknuck continued f or a long 

time alive, until 'the compaſſion of the 2 

cried out to the hangman, "who 

the fhoulders, and relieved the wr a old man 


from the Pangs * e 


At * "a wy nh Be was brought out 
or the gaol. He obtained permiſſion of the Sheriff 
to walk, and came through a de and not 
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R ſtreet, to. the place of execution. 
was preceded by the hangman, who wore a 
large maſk. - He walked very faſt, and arrivin 
at the ſcaffolding, aſked if that was the place. He. 
was dreſſed in a ragged coat, of the Caſtletown 
hunt, a dirty flannel waiſtcoat and drawers ; both 
of which were without buttons; brown worſted 
or yarn ſtockings, a pair of coarſe ſhoes without 
buckles, and an old round hat, tied round with a 
pack-thread band. He fixed the rope round his 
own neck, firſt laying it bare, by taking off his 
crayat,and. unbuttoning his collar. He ſpoke to 
and ſhook hands with ſeveral of his acquaintance, 
and proceeded to the ladder, Mr. Henry the cler-. 
yman who reſided at Turlough houſe following 
Fim. He deſired him to be ſhort, and having 
repeated one prayer, he ſhook Mr. Henry by 


the hand, and faid, good bye to you; on Which 


he leaped with the utmoſt violence from the ladder, 
and the rope breaking, he fell to the ground. 


He immediately leaped up and looſened the rope 
from about his neck, and complained of the bad- 


neſs of it. Another rope being ebe, and 


ſome time being ſpent in praying, again 
went up the ladder, and required Mr. Henry, 
and the Revd. Mr. Benton, to come and pray by 


him. Having prayed a conſiderable time, he 


drew down his cap, having previouſly told the 
executioner he would throw down his hat as a ſig- 
nal, when to be turned off; but after having pray- 
ed for ſome time, he pulled up his cap again. 
He prayed with the moſt fervent devotion, repeat- 
ing the prayers aloud, and frequently ſending forth 
ſuch heavy ſighs, as would penetrate the moſt ob- 
durate heart, with feelings of compaſſion. He 


remained near an hour on the ladder, during 


which 


( 181 ) 


which time Mr. Henry and Mr. Benton alternately 
went to him. He drew down his cap and — . 7 
ed his intention of making ſignal to off; 
8 Eg Pann again, and requeſted Mr. 

_— with him. He held 
his bis (kr "Henry — graſped within his own, 
n of his affliction he 
prayed with great marks of contrition, and devo- 
tion. The duſk of evening being ſet on, he 
was launched into eternity. From the inattention 
of the hangman in tying the rope too long, his toes 
touched the ground, until the humanity of a ſpec- 
tator raiſed up the body while the hangman ſhorten- 
ed the rope. His body after hanging upwards of 
forty minutes, was cut down, and carried to his 
houſe at Turlough, and interred the'next n 
i the een of Turlough. 


THE END. 
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No. 108, GRAFTON-STREET. 


Par. Byanez reſpectfully informs his Frien 

that, Feeling every Thing relative. to the Object 
of the preſent TRIAL a matter of public curioſity, 
he has purchaſed the following Productions of that 
UNPORTUNATE GENTLEMAN, Which he has for 


Sale, vir. 


An ArrEAL to Ws PuBLic, 5. 5d. ſerved. 
A Rippls, | += = Is, id. | 


* Braus is conflantly aſſorted with the 


Neweſt Books, and Beſt Stationary. 
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TO HIS GRACE 
CHARLES MANNERS, 
DUKE OF RUTLAND, 


Lord LitEuTENANT GENERAL and GENERAL Go- 


VERNOR of the KINGDOM of IRELAND. 


W E, the High Sheriff and Grand Jury of the 
County of Mayo, impannelled at Caſtlebar at Lent 
Aſſizes, 1786, beg leave to return to your Grace 
our warm and ſincere thanks for your attention to 
the preſervation of the peace of this county, and 
for your Grace's wiſe exertions in ſupport of the 
laws, by ſending down one of the principal exe- 
cutive law-officers of the crown, to proſecute the 
authors and perpetrators of the late horrid outrages 
which have been committed in this county. 


Wr beg leave to aſſure your Grace that we look 
with horror and deteſtation at ſuch violent and at- 
trocious crimes, and that we ſhall, to the utmoſt 
of our power, ſecond your Grace's very wiſe and 
laudable exertions to prevent a repetition of them, 
by aſſiſting, upon all occaſions, the civil magiſtrates 
in apprehending and bringing to juſtice men of 
every deſcription who ſhall dare to ſet the laws at 
defiance. And we doubt not that we ſhall be able, 
under your Grace's government, to reſtore io them 
their proper energy and vigour. 


We humbly beg leave to ſlate and recommend 
to your Grace's conſideration the active, Ready, 
and exceeding proper conduct of the Reverend 

Aa 1homas 


wa 


6 


Thomas Elliſon, who has upon all occaſions been 
forward to exert his authority, as a magiſtrate, in 
the preſervation of peace; and did, upon the occa- 
ſion which ſo recently called forth your Grace's 
interpoſition, at the peril of his life, arreſt and 
impriſon the perſons accuſed and convicted of a 
moſt attrocious, horrid and deliberate murder. 


Dennis Browne, Sheriff, 
Neal O'Donnell, Foreman, 
2 Cuffe, 
| enry Browne, 
| Thomas S. Lindfay, 

| Charles Coſtello, 
John Bingham, 
Thomas 4-7 MY ſen. 
Thomas Lindſay, jun. 
Francis Knox, 
Arthur French, 
George Miller, 
Chriſtopher Bowen, 
William Ruttlege, 
Hugh O'Donnell, 
Tames Browne, 
'ihomag Ormfby, 
John Ormſby, 
Richard Blake, 
Edward Browne, 
William Brabazon, 
George O'Maley, 
1 William Oram, 
James O'Donnell. 


THE 


LORD LIEUTENANT's ANSWER 
TO THE ADDRESS OF THE 
HIGH SHERIFF axp GRAND. JURY 
| Or THB 
COUNTY or MAY O, 


Impannelled at CasTLEBAR at Lent Ass IZ Es, 
1786. 


GENTLEMEN, 


I RETURN you my thanks for your very oblig- 
ing addreſs, and receive the teſtimony of your 
approbation with the ſincereſt ſatisfativn, 


Your ſpirited Reſolution, to aſſiſt the civil ma- 
giſtrates in bringing to juſtice offenders of every 
deſcription, is highly to be applauded; and no 
doubt a body of gentiemen of ſuch weight and in- 
fluence, ſtanding forth in ſupport of the laws, muſt 
deter the moſt hardy from attempting to infringe 
them. It is my anxious wiſh, as well as my duty, 
and in which my unremitting exertions fhall eyer 
be employed, to eſtabliſh quiet and confirm that 
ſecurity to life and property, which is the foun- 
dation of the happineſs and proſperity of the peo- 
ple, and the certain conſequence of a due reve- 
rence of ihe laws, 

I 2M 


y that the opinion with which I have 
been impreſſed of the Reverend Mr. Elliſon's con- 
duct, is confirmed by a teſtimony ſo highly honor- 
able to him. You may be aſſured that I ſhall take 
an opportunity of demonſtrating my eſteem for his 
character, and my reſpect for the gentlemen who 
haye recommended him. | 


IAM hap 


